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CASE I. 

COUNTY OF NOETH DURHAM. 

Before Mr. Justice Grove, August 8, 1874. 



Petitioners : Messrs. Glaholm and Storey. 

Respondent : Sir George Elliot, Bart, 

Counsel for Petitioners: Mr. Charles Russell, Q.C. ; Mr. Edwards, Q.C. ; 

Mr. Anstie. 

Agents : Messrs. Waterhouse and Winterbotham. 

Counsel for Respondent: Mr. Hawkins, Q.C. ; Mr. GiflEard, Q.C. ; 

Mr. A. L. Smith. 

Agent : Mr. H. E. Brown. 



The petition contained the usual allegations of corrupt practices, 
but did not pray the seat. 

The evidence given in support of the case feU short of the 
expectations of the Petitioners, and consequently leave to withdraw 
the petition was asked for and granted by the Court. 

In the course of the case. How far a 

A witness was asked by the Petitioner's counsel : be questioned 

Q, Did you vote at the last election ? ^liticaT 

A. Yes* opinionB. 

Q, Do you belong to the Bed party ? 

A. Am I obliged to say ? 

Mr. Justice Grove : — " You are not obliged to say how you 

VOL. Ill* B 



2 ELECTION PETITIONS. 

« 
voted,* and I think I should rule that you are not obliged to say 

which party you belong to, as that may be a step to the other 

question. K a witness is reluctant to answer this question it is 

not desirable to press him. No doubt the question has been 

allowed a great many times, and if a man holds himself out as 

belonging to one party, it is an admissible question to ask him, 

but if it is a matter confined to his own mind, I do not think it 

has ever been allowed.*' 

Mr. Hawkins : — ** There has been no ruling upon that question, 
I believe." 

Mr. Justice Grove : — " It has been asked in this sense before 
me whether a man ostensibly belongs to a particular party, that 
is admissible." 

The question was not further pressed. 

Mr. Justice Gbove, in his judgment, declared the Respondent 
duly elected. 
Withdrawing As to withdrawing a petition he said : — 

potitioxu 

" The withdrawal of an Election Petition must be by leave of 
the judge, and if the judge saw that the withdrawal was the result 
of any compromise to prevent evidence from being brought 
forward, he ought not to allow a petition to be withdrawn, but he 
ought, as far as he has power to do so, to insist upon the petition 
being proceeded with. But although the Act of Parliament f to 
my mind rather expects that on the part of a judge, no doubt it 
is an extremely difficult task, because, if the parties do not call 
witnesses forward, a judge himself cannot become counsel for the 
petitioner and judge at the same time. He cannot force a 
reluctant or antagonistic witness to answer questions and at the 
same time keep the scales of justice even. Therefore if (as 
appears to be thought by some), the duty is thrown upon the 
judge of occupying the position of counsel and judge at the same 
time, it is simply, according to the practice of the law of England, 
an impossibility for him to perform that duty. I mention this 
because the task is an unusual one which the Act imposes on 
the judge, namely, of exercising a discretion as to the withdrawal 
of a petition. I think there might possibly be cases in which a 

' * Ballot Act, 1872, s. 12. 
t Pari EL Act, 1868, ss. 35, 36. 
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judge would not allow a petition to be withdrawn, and would, as 
far as he could, use his power to prevent it. He might, for 
instance, exercise the power which is given to him* of recommend- 
ing the Court not to allow the deposit to be withdrawn without 
considerable explanation. The task no doubt would be an ex- 
tremely difficult one, and the mode in which a judge is to compel 
parties to go on with a petition which they have determined to 
withdraw remains to be discovered* I am not aware of how it can 
be made compulsory, but at all events the judge has a power over 
the deposit in Court which may in some degree be indirectly used 
as a compulsion* These remarks, however, do not in any way 
apply to the present case, because I am entirely convinced that 
this is a petition in which there was no reasonable chance of 
success." 

As to costs he said : — 

*' Of course, as far as my own decision is concerned, the 
petition must be withdrawn upon the usual terms, that is to say, 
the costs following the event*** 

Mr* Hawkins then stated that the Respondent did not wish that 
any order should be made as to costs, he would therefore, with the 
permission of the Court, withdraw any application on the subject. 

Mr. Justice Grove : — " If this were an indictment, or if these 
►costs were to be paid into Her Majesty's Exchequer, I should say 
that an order ought to be made that the costs should be paid. But 
as the costs is a matter merely between the parties, and one of 
the parties does not insist upon them, I do not know that I am 
called upon to say that costs should be paid to him with one hand 
which he would pay back with the other. I do not see why I 
should make a forcible order.** 

* Semble by rule 2 of additional general rules of March 25, 1869 as to 
England, and rule 3 of Scotch rules as to Scotland ; there is no such rule as to 
Ireland. 
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CASE n. 

COUNTY OF NORTH DUBHAM. 

Before Mb. Justice Qbote, AtausT 11, 1874. 



Petitioners : Messrs. Pickering and another. 

Respondent : Mr. Palmer. 

Counsel for Petitioners : Mr. A« L. Smith* 

Agent : Mr. H. E. Brown. 

Cou/nselfor Respondent : Hon. E. Chandos Leigh. 

Agents : Messrs. Wyett, Hoskins, and Hooker. 



The petition contained the usual allegations of corrupt prac- 
tices^ but did not pray the seat. 

As soon as the case was opened^ 
Withdrawal Mr. Smith, for the Petitioners, said that having considered the 

of petitioii. , _ . _._ 

case, he did not propose to offer any evidence at all upon it. He 
further stated that the withdrawal of this petition was in no way 
affected by what had happened with regard to the previous Peti- 
tion,* but was entirely in consequence of the evidence proving 
insufficient to make out a case. He therefore was instructed to 
apply for leave to withdraw the petition, and to state that any 
affidavit the Court might require should be made. 

Mr. Justice Grove : — " I must have the usual affidavits, or, if 
you like, you can do it by witnesses, as was done in the Brecon 
case.t The usual practice that I have adopted is that the Peti- 

* This petition had been withdrawn on the previous day ; ante, p. 1. 
t Vol. iL, p. 33. See also Hartlepool case, 19 L. T. N. S. 821, 
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tioner and the Respondent should each make an affidavit that it 
is not the result of any corrupt bargain between the parties. The 
Act* requires that the judge should be satisfied that it is not the 
result of a corrupt bargain, and the usual practice has been to 
require affidavits not only from the principal agents on each side, 
but also from the Petitioners themselves, and sometimes also 
from the sitting member, because the parties themselves might 
make a compromise without the knowledge of the agents." 

Mr. Brown and Mr. Hoskyns, the agents for the respective 
parties, were then called, and stated that the withdrawal of the 
petition was not the result of any corrupt arrangement. 

The Petitioners were then called, but did not answer, 

Mr. Justice Groa'e (to Mr. Brown) : — ^^ Have you authority 
from the Petitioners to withdraw the petition ? '* 

Mr. Brown : " That I cannot say." 

Mr. Justice Grove : — " I want to release you, but although 
probably in this, case it is not a matter of much importance, these 
things become important as precedents ; I cannot, therefore, dis* 
pense with the affidavit of the Petitioners. The affidavit of the 
sitting member is not so important, and some judges have not 
required an affidavit from the member, but I do not think an 
affidavit from the Petitioners has ever been dispensed with," 

Mr. Smith : — *^ If the Petitioners^ counsel simply came before 
your lordship, and said, ' I offer no evidence on the part of the 
Petitioners,' your lordship could not da anything," 

Mr. Justice Grove ; — " I should say that I should not allow 
the money to be paid out of Court except upon satisfactory 
affidavits." 

It was then arranged that the necessary affidavits from the 

Petitioners should be obtained in the course of the day, and that 

the parties should go before the judge in chambers the next 
morning. 

The next morning the affidavits were produced^ but a question 

then arose as to whether a petition could be withdrawn without 

the notices having been given, which was required by Pari. EL 

Act, 1868, s. 35, and eventually 

• Pari. El. Act, 1868, s. 36. 
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Mr. Justice Grove said as follows :-^" I think the matter must 
be left to a judge at chambers, I cannot tamper with these Acts 
of Parliament. I do not say that there is anj'thing wrong in this 
case, but it might lead to a precedent which might be extremely 
dangerous, and might be an evasion of the Act. I said in Court 
yesterday that an affidavit by the Petitioners was necessary, but 
I now find, that unless the whole business is transacted in open 
Court, the precedent of the Brecon case * does not apply. There- 
fore, all that I can do is to. adjourn the Court. You can either ap- 
pear before a judge at chambers, or you can appoint two attorneys 
to appear formally before me in the country. The two agents had 
better put. in affidavits of what they stated in Court yesterday, 
and you can say that they were es^amined vivd voce, and, if the 
judge before whom you go wishes it, I will certify to him that I 
was satisfied with their examination." 

The Court was then adjourned. t 

* VoL ii, p. 33. 

t Up to the date of publicatiou of this report no further proceedings had 
been ti^en in the matter. 



CASE III. 

BOROUGH OF STEOUD. 

Beporb Mr. Baron Pigott, November 23, 1874. 



Petitioner: Mr. Holloway. 

Respondent : Mr. H. R. Brand, 

Counsel fw Petition&r: Mr. H. Giffard, Q.C. ; Mr. A. L. Smith. 

Agents : Messrs. John White and Sons. 

Counsel for Respondent: Mr. Serjeant Parry ; Mr. Charles Russell, Q.C. ; 

Mr, Anstie. 

Agents : Messrs. Waterhouse and Winterhotham. 



The petition, as amended,* contained the usual allegations of 
corrupt practices committed by the Respondent and his agents, 
not only at the election now in question, but also at the previous 
election in May, at which election the Respondent had been an 
unsuccessful candidate, and which had been set aside on petition, t 
The petition, as amended, di4 not claim the seat. 

* The original petition had clainied thtf seat, and had contained the follow- 
ing allegation ; 

" Your Petitioner fllrthe]^ says, that naany persons voted at the July election, 
and their votes at such election were reckoned on the poll for the Respondent 
[who were and had been guilty of bribery, treating, and undue influence, and] 
who were and had been bribed, treated, or unduly influenced to vote [at each 
of the said elections for him], and that the said votes of all such persons at 
such July election were nuU and void and ought now to be struck off the^ 
poll.'' 

But the words within brackets were ordered to be struck out by Bramwell, 
B., at Chambers, on Aug. 25, 1874, and the words " at the July Election ' 
were ordered to be substituted for the words " at* each of the said elections ; '* 
in consequence of this the claim of the seat was withdrawn before the com- 
mencement of the trial. 

t See Vol. ii., p. 179. 
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A very large amount of evidence was tendered by the Petitioners 
in support of their case, and a number of diflferent cases of bribery 
were inquired into. After an inquiry which lasted for fifteen days, 
the judge reported as follows : — 

A petition, under the Parliamentary Election Act, 1868, com- 
plaining of the return and election of Henry Robert Brand for the 
borough of Stroud, on the 24th of July last, having been duly 
presented, has been heard before me, and, on Thursday, 10th 
instant, I determined that the said Henry Robert Brand, Esq., 
whose return and election were so complained of, was not duly 
returned nor elected. 

And I now certify such my determination to you according to 
the statute. 

And whereas charges were made of corrupt practices having 
been committed at the said election, I, in farther pursuance of the 
said Act, report as follows : — 

That no corrupt practice was proved to have been committed 
by or with the knowledge or consent of any candidate at such 
election. 

That the following persons were proved at the trial to have 
been guilty of the corrupt practice of bribery : — 



Persons Bribed. 

1. William Birt . 

2. Henry Bishop 
8. William Essex 

4. Thomas Hopes 

5. James Howe • 

6. Jesse Ind 

7. Frederick Parkhouse 

8. Joseph Workman 

9. George Summers 

10. John Butcher . 

11. William Hopes 

12. George Whiting 

13. George Wyatt 



By whom Bribed. 



\ 



) Some persons unknown. 



Charles Steele. 

William Heaven. 

John Bishop Daniel. 
c James Yard Coles, and 
\ Henry Heath. 



In addition to the above, Joseph Daniels was proved guilty of 



THE STROUD CASE. 

offering bribes to George Aldridge and Thomas Merrett; but 
these bribes were not accepted. 

In a case of Isaac Wynn, the money (15s.) was given by a 
stranger, whom he beUeved to be canvassing for the Conservative 
candidate. 

I have further to report that several out-voters were canvassed 
by strangers with whom the agents of Mr. Brand denied all know- 
ledge or connection, and that the bribes in these cases were 
payments of excessive fares for travelling. 

In two instances these persons were afterwards identified by the 
voters, and were proved before me to be James Yard Coles and 
John Bishop Daniel, both of Taunton. 

There was also another stranger shown to have been actively 
engaged in conjunction with William Heaven (a briber) in canvass- 
ing voters in the Avenning district of the Borough of Stroud, and 
by whom four voters were proved to have been bribed. All 
knowledge of this person was also denied by the agents of Mr. 
Brand. The bribes averaged from 2s. 6^. to 2L 

I have further to report that after the election the said William 
Heaven, who had been employed by the agents of the Respondent 
to get up evidence for the trial of the petition, absconded early in 
November, to prevent the disclosures he must have made in 
evidence. 

I have also to report that in October last the above-named 
person in the bribed list, Joseph Workman (and his wife), were 
induced to emigrate to America ; and that two persons in the 
above list of bribers, viz., John Bishop Daniel and Joseph Daniels 
were engaged in sending them away. 

The circumstances were such as to induce me to believe that 
this was done with the knowledge of one at least of the agents of 
the Respondent. 

I have also to report that, as the claim of the seat was struck out 
of the petition, the evidence of corrupt practices was necessarily 
confined to those that could be proved against the Respondent's 
party. 

It was attempted to be shown that some treating had taken 
place at the Imperial Hotel, but that failed, though the books had 
some appearance of untrue entries. 

I have, however, to state that there was a fund of about 1200i., 
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subscribed by about six gentlemen of the Liberal party, and which 
was called a ** Decoration Fund," It was handed to Mr. Edwin 
Michell (who had been the chief election agent of the Liberal 
candidates in the previous elections of February and May, and 
was the expense agent of Mr. Brand in the last election in July), 
and by him was handed over in September last to Mr. Frederick 
Lewis, a draper, of Stroud. 

It was said that this fiind was subscribed for the purpose of 
paying for a large number of flags and banners that were used in 
the February election (when Mr. Michell said " the town went 

mad ")• 

It was not, however, clearly shown how this fund had been 
expended ; some accounts were produced and some receipts. 

But in the result,! am not able to report whether the fond wa& 
in part used for the purposes of the July election. 

Enough appeared to satisfy me that it was not all used for the 
purpose for which it was professedly subscribed, and certainly it 
was not dealt with in a manner which was altogether free from 
suspicion. 

I have no reason to believe that corrupt practices have exten-* 
sively prevailed at the election to which the petition relates. 



Meaning of 
the words 
'*at sncli 
•lection " 
in Ballot Act, 
s. 24. 



In the course of the case. 

After evidence had been given as to a case of personation 
at the election which took place in May, 1874, 

Mr. Baron Pigott said, " I wish to call your attention to the 
words of 8. 24 of the Ballot Act, ^ at such election.' I entertain 
some doubt whether personation committed at a former election 
comes into the same category as any other corrupt practices,'* 

Mr. Qiffard submitted that the manifest meaning of the 
Legislatm:e was that it should be a corrupt practice, and subject 
to all the incidents of corrupt practices. 

Mr. Baron Pigott: — " I shall reserve the point> if necessary, 
for the Court of Common Pleas." 



Mr. Baron Pigott, in his judgment, declared the election void, 
on the ground of bribery by agent. 

As to the agency of one Daniels, who was proved to have 
bribed several persons, he said as follows : — 
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" It remains for me to consider the question whether t)aniels What is eraf- 
was an agent of the Respondent. Now Daniels' position was -one, stitute an 
perhaps, not very definite ; one can hardly speak of him as a ^^^^ 
committee-man or as an authorised canvasser with a canvass- 
book. I do not know that I can put him into either of these 
categories, but his position was one somewhat anomalous. It is 
clear that a person is not to be made an agent of the sitting 
member by his merely acting, that is not enough ; he must act in 
promotion of the election, and he must have authority, or there 
must be circumstances from which we can infer authority. As to 
Daniels, I think the circumstances are strong and numerous, from 
which I am bound to draw the inference. We find that he was 
^Danvassing three times a week, though he does not appear to have 
had a regular canvass-book, that he was attending continually at 
the committee-room, and was bringing up voters all day, on the 
polling day. Then, after the election was over he was employed 
about this petition ; he says, indeed, that he cannot fix the date 
of his employment as to the petition, but the truth is that his 
employment on the election and his employment on the petition 
ran one in the other in such a way that he cannot say where the 
one ended and the other began ; in fact, he has been going on 
doing electioneering work of one kind and another ever since the 
last petition.* It is quite true that Mr. Leech (the Respondent's 
authorised agent), when he was consulted as to whether Daniels 
should be employed as an agent in this last election, after making 
enquiries about him, said, * I cannot employ you as an agent.' 
I dare say Mr. Leech may have intended to express himself very 
definitely to Daniels that he was not to act as an agent in any 
way, but there were other irresponsible heads apparently who 
were managing things their own way ; and though Mr. Leech 
jnay have meant not to employ him, and may have said * Do not 
employ him,' yet if others working side by side with Mr. Leech 
did employ him and allow him to go on working in matters con- 
nected with the election (which is the inference I draw from the 
evidence), the fact that Mr. Leech said what he did could make 
)io difference, I must therefore hold Daniels to be an agent" 

At the conclusion of the judgment, 

* That petition was heard on July 2, 1874 ; see VoL ii., 179. 
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CoBtB. Mr, JSmithy for the Petitioner, applied for costs. 

Mr, Russell, for the Respondents, submitted that the Respon- 
dent ought not to be ordered to pay the whole costs, for the 
following reasons : — (1.) That after four months* preparation six- 
sevenths of the cases alleged had not been established. (2.) 
That cases had been put in the particulars which had been already 
adjudicated upon by Baron Bramwell on the former petitions, 
and which, though abandoned by Mr. Giffard in his opening, had 
entailed expense upon the Respondent. (8.) That up to 
October 27, the seat was claimed for the unsuccessful candi- 
date, and that considerable expense had been incurred by the 
Respondent in preparing to meet this claim ; and, lastly, that the 
Respondent was prepared to prove that there had been a very 
extensive system of offers of money for evidence in support of the 
Petition. In support of his argument he cited the Norwich case,* 
the Stafford case,t the Bolton case,t and the Stroud case.§ 

Mr. Smith, in reply, pointed out that the last Stroud case was 
not a parallel to this case, and that, although the Respondent had 
in this case been unseated upon three cases, and three cases only, 
yet that the other cases, in which the Court had held that there 
had been a failure of proof of agency, were cases which were 
properly brought forward. 

Mr. Baron Pigott stated that, although the general rule was 
that the successful party should have his costs, he thought that 
this was a case in which he ought not to have them to the full 
extent, and that he would take time to consider how they should 
be apportioned.! 



* Vol. i., p. 12. 

t VoL L, p. 234. 

X VoL ii., p. 150. 

§ Vol. ii., p. 185. 

II On Dec. I7tli Mr. Baron Pigott endorsed the petition as follows : " I 
decide that the Petitioner is entitled to costs, but not to include those incurred 
in the Mill cases, Lewis' case, Wynne's case, Niblett's case and the Franklyn's 



cases." 



CASE rv. 

BOBOUGH OF ST. IVES. 

Before Mr. Justice Lush^ Pebruart 16, 1875* 



Petitioner : Sir F. Lycett 
Respondent : Mr. C. T. Praed. 
Cimnsel for Petitioner: Mr. Charlea Russell, Q.C. ; Mr. Tennant. 
Agents : Messrs. Ingle Cooper and Co. 
Cimnselfor Respondent : Mr. Hawkins, Q.C. ; Mr. A. L. Smith. 

Agent : Mr. E. L. Rowcliffe. 



The petition contained the usual allegations of corrupt 
practices, but did not pray the seat. 

After a certain amount of evidence had been given, 

Mr. Hawkins, for the Respondent, admitted that it appeared judge not 
from the evidence that there had been such an amount of general g^^ further 
treating in this case, that the election must be declared void at inquiry after 

° admission by 

common law. Respondent 

Mr. Justice Lush said, after the admission on the part of the election is 
Eespondent, he did not think it any part of his duty to insist ^°^^' 
upon the inquiry going any further; indeed, he had not the 
means of pursuing any further inquiry, and therefore, it being 
admitted that enough evidence had been given to render the 
election void at common law, he must declare the election void, 
and report to the House that treating had extensively prevailed, 
though there was no evidence to implicate the Respondent or 
any agent of his. 
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Mr, Justice Lush, in his judgment, declared the election void 
at common law, on the ground of general treating. 
Costs. Upon his stating that the costs must follow the event, 

Mr. Hawkins, for the Respondent, submitted that it was a very 
hard thing for a gentleman, who was perfectly innocent, and 
whose motives were as pure as could be^ to be saddled with an 
enormous amount of costs on account of illegal practices to which 
he was in no way a party. 

Mr. Justice Lush said, that he quite agreed that it was a very 
hard thing upon the sitting member, but at the same time he 
could not fix the Petitioner with the costs ; he had been perfectly 
justified in presenting the petition, and therefore he must be in- 
demnified for the costs of the petition. 



CASE V. 

BOEOUGH OF NOEWICH. 

Bbfore Mb. Justice LnsH> Mat 5^ 1876« 



Petitioner : Mr. Ames 

Respondent : Mr. J. H. Tillett. 

Counsel for PetUumer: Mr. Hardinge Giffaid, Q.C. ; Mr. A. L. Smith ; 

Mr. BlofielcL 

Agents : Messrs. Whites, Eenard and Co. 

Counsel for Respondent : Mr. Hawkins, Q.C. ; Mr. J. 0. Giiffits ; 

Mr. Sims Reeve. 

Agents: Messrs. Flux and Leadbitter. 



The petition contained the usual allegation of corrupt prac- 
tices; and fifthly, alleged that (whereas the Respondent was a 
candidate at a previous election for the borough, which took place 
in February, 1874) the election of the Respondent was void, 
because he personally engaged persons at the elections of 
February, 1874, and March, 1875, as agents for the management 
of the said elections of February, 1874, and March, 1876, know- 
ing that such persons had within seven years previous to such 
engagement been reported guilty of corrupt practices by the 
report of certain Conmiissioners appointed pursuant to 15 & 16 
Vict. c. 57. 

After seven witnesses had been called in support of the allega- 
tions in the petition, 

Mr. Hawkins, for the Respondent, stated that after the evidence 
which had been given, the Respondent had come to the conclusion 
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that it had been sufficiently established that a great number of the 
lower class of voters in the borough were unquestionably unjusti- 
fiably employed on his behalf at the last election. Consequently 
the Respondent, though altogether repudiating any personal know- 
ledge of these corrupt practices, felt that it would be useless any 
further to contest the petition. 
^^°when ^' *'^^s^^® Lush: — "This imposes a very great difficulty 

seat not upon me. I cannot compel the Respondent to go on defending 

his seat ; nor can I force Mr. Giflfard to go on calling witnesses, 
but I cannot help saying, from the opening of Mr. Giflfard, which 
has been substantiated by the witnesses called, that there is a 
deep-seated corruption in the constituency of this borough ; and 
I therefore should have felt it my duty, if the opening had been 
proved further, to make a report which probably would have 
resulted in a commission and the disfranchisement of the borough. 
Now I have no means of going on with an investigation, if the 
parties concerned do not choose to go on with it, but I shall be 
bound to intimate to the Speaker my view and suspicion of what 
is the state of things in this borough. The Respondent, 1 have 
no doubt, from what you have stated, is personally free from any 
imputation of corrupt practices of any kind. At the same time, 
as the evidence stands before me, I must report that he has been 
guilty by his agents of the bribery and corruption which has been 
proved to have taken place.'* 
Costs. Mr. Qiffard : — " Your Lordship will make the usual order as to 

costs." 

Mr. Hawkins : — " There are some matters alleged in the peti- 
tion about which no particulars have been given : for instance, 
personal charges against the Respondent himself, and matters 
with reference to the election in 1874. I would ask your Lordship 
to make a special order as to these allegations." 

Mr. Justice Lush declined to make any special order. 

The Respondent was then called as a witness, and denied any 
personal knowledge of the corrupt practices which had been 
proved to have been committed. 

Mr. Justice Lush then declared the election void on account of 
corrupt practices by agents, and ordered that the costs should 
follow the event. 
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His report to the Speaker was as follows : — 

City op Norwich Election. 
City of Norwich Election, held on the 5th March, 1875. 

In the matter of the petition by Francis Ames against Jacob 
Henry Tillett, Esquire. 

Sir, — In obedience to the directions of ** The Parliamentary 
Elections Act, 1868,*' I beg to certify and report — 

1st. That the above petition complained, amongst other things, 
that the Respondent had by himself, and by others, been guilty 
of bribery by colourable employment of voters at the said 
election. 

2nd. That the trial came on before me at Norwich on the 6th 
May instant, and that on the 8th instant, after several witnesses 
had been called in support of the above allegation, the Bespon^ 
dent declined further to contest the seat, and I being of opinion, 
from the evidence, that the alleged employment was colourable, 
and a device for securing or remunerating votes, determined that 
the Respondent was, by his agents, guilty of bribery at the said 
election. 

8rd. That no corrupt practice was proved to have been 
committed by or with the knowledge or consent of the 
'Respondent. 

4th. That the inquiry having been thus terminated when 
evidence relating to two only out of the eight wards into which 
the Parliamentary borough is divided, had been given, I am not 
in a condition to report, as an ascertained fact, that corrupt 
practices did extensively prevail at such election ; but inasmuch 
as it was proved that 116 persons were " set on " or entered as 
messengers in the 7th ward, nearly all of whom were voters, and 
86 in the 2nd ward, many of whom were voters; that such 
employment was considered the ordinary practice at an election ; 
was resorted to by both parties ; and excused, if not justified, as 
a necessity, I see no reason to doubt that what was done in these 
wards was done in the others, and I am therefore of opinion that 
there is reason to believe that corrupt practices did extensively 
prevail at such election, 

5th. For the same reason I am unable to give the names of 

VOL. III. C 
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the persons impKcated in the other six wards. Each ward had 
its manager, by whom all arrangements of this natiure were made. 
The manager of the 7th ward, in which so large a number of 
voters was engaged, was Samuel Bennett, with whom was asso- 
ciated Robert Breeze, and these persons were proved to have 
given the employment, and made the payments to the 116 persons 
"set on " in that ward, such employment being in my opinion 
colourable. 

The manager of the 2nd ward was Alfred Kent, who also 
employed and paid the 86 persons " set on " in that ward. 
The evidence stopped short of proving what proportion of these 
consisted of voters, and as the number of persons employed was 
so much smaller, and as only two of the witnesses to speak to this 
part of the case had been examined when the Respondent surren- 
dered, I cannot satisfactorily report as to Mr. Kent's participation 
in the corrupt intent. 

I forbear to report the recipients, as they were examined under 
subpoenas, and are entitled to a certificate under the 83rd section 
of the Act. 

I have the honour to be, sir. 

Your obedient servant, 

RoBT. Lush, 
One of the Judges on the Rota for 
the Trial of Election Petitions. 



CASE yi. 
COUNTY OF TIPPEEARY. 

Befobe Bt. Hon. Mb. Justice Keogh^ May 19, 1875. 



Ist Petition. 

Petitioner : Mr. Matthew V. S. Morton. 
Bespondent: Mr. Mitchel (deceased). 

2nd Petition. 

Petitvmer: Mr. Moore. 

Respondents : Mr. Scully (the returning ofl&cer) ; Mr. Cahallan.* 

Counsel for Petitioners: Mr. Murphy, Q.C. ; Mr. Byan, Q.C. ; Mr. Gibson. 

Agent: Mr. Honner. 

Counsel for Bespondent GahaUan: Mr. W. Dillon. 

Agent : Mr. V. B. Dillon. 



The first petition alleged as follows : — 
. ** That Petitioner was a person who voted at the election at 
which Stephen Moore and John Mitchel were candidates : that 
the returning officer declared said John Mitchel duly elected ; that 
the latter was convicted of treason-felony, and sentenced to trans- 
portation for fourteen years, which he did not endure, nor was he 
pardoned : that he was declared by resolution of the House of 
Commons to be disqualified, and that the fact of his disqualifica- 

* The Bespondent Cahallan was, on the death of Mr. Mitchel (who was the 
original Bespondent), admitted in his place by the Court of Common Pleas to 
defend the petition, pursuant to ParL EL Act, 1868, s. 38. 

2 
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tion was well known and notorious to the constituency; that 
notice of the fact was given to the High Sheriff, signed by the 
other candidate, Stephen Moore : that previous to the polling 
notice of John Mitchel's disqualification was published in the local 
newspapers, and also given to the voters, stating " that any votes 
given to the said John Mitchel would be thrown away, and that in 
the event of his obtaining the greater number on the poU, the 
candidate next on the list would be entitled to the seat :" that 
printed copies were circulated through the county, and that the 
said John Mitchel in his speeches, publications, and letters, 
admitted the fact that he was convicted of treason-felony, and had 
been declared by resolution of the House of Commons dis- 
qualified : and finally, that a large number of qualified electors 
had*voted for the aforesaid Stephen Moore.*' 

The second petition was presented upon the death of the 
elected member, John Mitchel, and alleged as follows, viz. : — 

" That the election was held on March 4, 1875, when John 
Mitchel and Stephen Moore were candidates, and that the 
returning officer had returned John Mitchel as duly elected as a 
Member of Parliament for the County of TipperaryJ; that at the 
Commission for the City of Dublin, held in May, 1848, the said 
John Mitchel was convicted of treason-felony and sentenced to 
fourteen yeal's' transportation, which he had not endured n.or had 
he been pardoned, on which grounds he had been declared by the 
House of Commons disqualified to be a member of Parliament ; 
that at the time of the election the said John Mitchel was an 
alien, for that he, being a British subject, had, when in America 
and not under any disability, voluntarily become naturalized in 
that country, and had continued to be up to the time of his death 
a statutory alien, and that no declaration of British nationality or 
oath of allegiance was afterwards taken by the said John Mitchel; 
that this fact was notorious through the constituency, and that 
those who voted for him were well aware of such disqualification ; 
that on the day of the nomination the Petitioner objected to the 
nomination of the said John Mitchel, and caused to be delivered 
to the High Sheriff a notice protesting against his being put 
forward as a candidate, notwithstanding 'which tlie High Sheriff 
declared him elected : that John Mitchel died on the 20th March 
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last. Finally, the Petitioner complained of the conduct of the 

w 

returning officer in accepting the nomination of the said John 
Mitchel, and contended that he should have declared the Petitioner 
duly elected." 

The two petitions were heard together. 

Evidence was given by which the facts alleged in the petitions 
were clearly established. 

Before the case came on for hearing, an application was made Jurisdiction 

in the Court of Common Pleas by Mr. Macdonough, Q.C., on tobearpeti- 

behalf of the Kespondent CahaUan, to set aside the petitions, on ^^/S*^"^ 

the ground that the Court had no jurisdiction to hear a petition ^^ elected 

member. 

presented after the death of the member whose election was com- 
plained of. 

After an elaborate argument the application was refused, and 
the following judgments were delivered. 

Mr. Justice Lawson : " A question of great importance has been 
presented for our decision in this case, viz., the power of the 
Court to entertain an election petition not presented until after 
the death of the member whose election is complained of, though 
presented within the 21 days allowed by the Pari. El. Act, 1868, 
s. 6 (2). The jurisdiction of the Court to hear and entertain such 
a petition has been boldly challenged by Mr. Macdonough. He 
contended that the House of Commons did not assume to exercise 
any such jurisdiction, that after a careful research in its Journals 
no such case could be found, and that, at all events, upon the true 
construction of the Pari. El. Act, 1868, no jurisdiction was con- 
ferred upon this Court to receive a petition presented after the 
death of the member whose election was complained of. 

"If these propositions be well founded, the result would be to 
produce an anomaly in our jurisprudence. The principle of our 
law is that there should be no wrong without a remedy, that a 
right once vested cannot be devested except by something of the 
same efficacy as that which created it. But if it be true that the 
power of the House of Commons to inquire into an allegation of 
an undue election ceased upon the death of the person in whose 
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favour the return was made, it followed that a candidate who 
claimed the seat would (although he presented a petition claiming 
the seat within the time allowed by law) be left absolutely without 
remedy, if the accident occurred of the death of his opponent 
immediately after the election. A wrong done to him by the 
erroneous decision of the returning oflScer would thus be left 
without remedy, and a right vested in him to be declared the 
sitting member would be devested by an accident over which he 
had no control. Is there any trace, then, in all our Parliamentary 
history, of the existence of such a rule as this ? If such were the 
law and practice of Parliament we should expect that immediately 
upon the death of the newly-returned member a new writ would 
issue as of course, without allowing of any time for the presenta- 
tion of a petition complaining of the return, a proceeding which, 
according to the argument we have heard, is not usually taken. 
But we find that the custom is not to issue a new writ imme- 
diately, and to give an ample opportunity to complain of the 
^ election and claim the seat.* In the Act of Parliament! enabling 

writs to be issued during the recess, an interval of 14 days is 
made necessary. If such a rule or practice existed, we should 
expect to find it clearly stated, but not only does the whole course 
of Parliamentary law and practice negative the existence of such 
a rule, but we have been referred to three instances firom the 
Journals of the House in which petitions claiming the seat were 
presented and entertained after the death of the member returned. 
First, the Mitchell case in the year 1696, which is referred to in 
the note to 1st Luder's Election Eeports, page 456, and is to be 
found in the 11th Commons' Journals. That is a very remarkable 
case, for the Petitioner at first succeeded in estabUshing his right 
to the seat ; but, it appearing that the seat was not defended, the 
House ordered a recommittal, and upon a second investigation it 
was reported that the deceased member had been duly elected. 
Then comes the Peterborough case in 1728, which is to be found 
in the 21st Commons' Joui-nals ; and lastly the Durham case in 
1852, in which a petition was presented against the returns of Mr. 

* There appears to be nothing to prevent a new writ from being issued 
immediately upon the death of a sitting member, if a petition is not pending 
at the time of the death. See May*8 Pari. Pract., 7th Ed. p. 625. 

t 24 Geo. III., c. 26, s. 3. 



THE TIPPEEAEY CASE. 2S 

Grainger, who had died. That petition was, indeed, afterwards 
withdrawn, but the jurisdiction of the House to receive it and try 
it was never questioned, though the subject was fully debated in 
the House. 

*' Then, if the right of a candidate to claim a seat, and of the 
House to hear that claim, be well established, and be entirely 
unaffected by the death of the person returned, the next question 
is, did the Pari. El. Act transfer that jurisdiction to this Court, 
or is this case, as has been contended, a castba omissus from the 
Act ? It is plain that the intention of the Act was to substitute 
this Court as a tribunal for hearing election petitions in place of 
the Select Committees of the House of Commons, in whom it was 
formerly vested by statute. Now when one tribunal is destroyed 
and another created in its place to exercise aU its jurisdiction, it 
would require express words to exclude from the cognisance of 
the tribunal any class of cases which fell within the powers of the 
old tribunal. These words, however, are said to be found in the 
88th section of the Pari. El. Act, or to be necessarily implied in 
it, and we are asked to read the section as if it ran, ' If after the 
presentation, and before the trial of any election petition/ What 
warrant is there for introducing those words ? It is a very com- 
mon form of expression in Acts of Parliament, and doubtless 
would have been used here, if the intention of the Legislature was 
so to limit it. The words used import that if the event occurs at 
any time before the trial of the petition the provision is to apply, 
and we have no right to tamper with the language of the Act. 
The entire fallacy of the arguments used rests upon considering 
this proceeding as an ordinary lis^ or action between individuals. 
It is said that you cannot bring an action against a dead man 
(which is quite true), and therefore that you cannot present a 
petition against a dead man. This is not a proceeding of a 
personal nature against a dead man ; it is the assertion of a right 
in rem, a right to set aside an undue return, and in no sense falls 
within the meaning of the maxim, actio personalis moritur cum 
persond. It is remarkable how careftdly the Act and the rules 
recognise this distinction between an election petition and an 
ordinary suit or action. The form of the petition given in the 
rules does not name any Eespondent, or pray any process against 
anyone. The 37th section of the Act provides that the petition 
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shall abate by the death of a sole Petitioner, but there is no abate^ 
ment whatever by the death of a Respondent, but a machinery is 
provided for substituting a new Respondent. 

** All the difficulties which have been pointed out, as to service, 
&c., would equally apply if the Respondent died the day after the 
petition was presented, instead of the day before. They are all 
got rid of by resorting to the power given by the 88th section, 
and reading that section in its natural and Uteral meaning, instead 
of straining its language in order to exclude from the jurisdiction 
of the Court a class of cases which were clearly intended to be 
within it. 

" I entertain no doubt that the order made by Mr, Justice 
Keogh to name Dr. Cahallan as a Respondent was a right order, 
and I therefore think that the application to set aside the petition 
should be refused." 

Mr, Justice Morris. — " Concurring as I do in the judgment 
given by my brother Lawson, I should be quite satisfied in an 
ordinary case to rest upon it ; but in a case of this importance I 
think it better that each member of the Court should state his 
reasons for coming to the imanimous conclusion the Court 
has arrived at. In this case a motion has been made to set aside 
the petition which has been presented in reference to the election 
for the county of Tipperary. The election was holden on the 4th 
of March, being the day of the nomination, the 11th being the 
day of polling, and on the 12th the poll was declared by the high 
sheriff as follows :— For Mitchel, 3,114 ; for Moore, 746. Conse- 
quently the High Sheriff declared Mitchel duly elected. The 
second petition was lodged, we are informed, about 4 p.m. on the 
20th of March ; and it seeks to set aside the return, and claims 
the seat for Moore. Mitchel, the member duly elected, died 
about 8 a.m. on the same day. The question is raised by this 
motion as to the jurisdiction of this Court to entertain a petition 
against the return of a deceased member. Our jurisdiction is 
conferred by the 31 & 32 Vict. c. 125 ; the sections giving jurisdic- 
tion are the second and the twenty-sixth. The second section states : 
* The expression ^' the Court " shall, for the purposes of this Act 
in its application to England mean the Court of Common Pleas 
at Westminster, and in its application to Ireland the Court of 
Copimon Pleas at Dublin ; and such Court shall, subject to the 
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provisions of this Act, have the same powers, jurisdiction, and 
authority with reference to an election petition, and the pro- 
€eedings thereon, as it would have if such petition were an ordinary 
cause within their jurisdiction.' And section 26 says, ' Until 
rules of Court have been made in pursuance of this Act, and so 
far as such rules do not extend, the principles, practice, and rules 
on which Committees of the House of Commons have heretofore 
acted in dealing with election petitions shall be observed so far 
as may be by the Court or judge in the case of election petitions 
under this Act.* We have thereby delegated to us, on the trial of 
election petitions, the power to deal with them as ordinary 
causes, and we are to apply to them the principles on which 
Committees of the House of Commons had theretofore acted. 
The case of a Eespondent dying is dealt with by section 88. We 
have been called upon by this motion to introduce the words 
' After a Petition has been lodged,* and to read the section a^ if 
it ran thus : * If, after a petition has been lodged, and before the 
trial,' &c. For on a literal reading of the section the death of the 
sitting member occurs before the trial, whether such event 
happens before the lodging of the petition or after it. It was 
strongly urged that a petition is a mere cause in this Court, and 
that as an ordinary cause could not be instituted against a dead 
person, by analogy a petition could not be lodged seeking to set 
aside the return of a deceased person. I consider this is a falla- 
cious analogy, because a petition is not a suit between two 
persons, but is a proceeding in which the constituency itself is the 
principal party interested. Section 2 says that a petition is to be 
dealt with as an ordinary cause, not that it becomes one. The 
prescribed form of a petition names no Eespondent. It was also 
pressed in the argument that the several sections regulating 
service of notices, (fee, on the sitting member were requirements 
that could not be complied with after his death, and that such 
inability showed that no petition could be received against a 
deceased member. I called the attention of Mr. Macdonough, 
during the argument, to the fact that none of these requirements 
could be complied with as well in the case of a member who died, 
say the day after the petition has been lodged ; he, therefore, 
argued that no petition could be proceeded with when the sitting 
member died at any time before the case was at issue, a con- 
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tention so extreme, that it was prudently passed over in the clear 
and thoughtful reply of Mr. Dillon, The obvious answer to the 
. objection arising from the inability to comply with these require- 
ments is a maxim ' Lex non cogit ad impoaaihilia.* In the case of 
B. V. Justices of Leicestershire, 15 Q. B. 88, this maxim was 
held to excuse the performance of conditions precedent imposed 
by clear negative words, 

'^ I am of opinion that on the construction of the statute, this 
petition has been properly lodged, and can be proceeded with. 
Any other result would be a very strange one, for in every assum- 
able case of mistaken or erroneous or corrupt return, the party 
who was improperly deprived of his right to be elected, and the 
constituency who would be disappointed of their choice, would be 
left without remedy, because the party improperly returned had 
died. 

" But we are not destitute of authority and precedent of th6 
principle on which Committees of the House of Commons would 
act in a similar case. The cases cited of the borough of Mitchell 
(11 Commons' Journals), the borough of Peterborough (21 Com- 
mons' Journals), are both to the very point. Again, the case of 
the Durham petition (108 Commons' Journals), a petition lodged 
after the passing of the 11th & 12th Victoria, c. 98, and which 
by section 18 provides for the case of the death of the sitting 
member in language, mutatis mutandis, quite similar to the 88th 
section of the Pari, El. Act, that gives jurisdiction to this Court. 
Again, the 24 Geo, III., c. 26, which, by section 8, enables the 
Speaker to issue his warrant during the recess for an election in 
room of a member dying, provides by section 4 that he is not to 
issue his warrant unless the return had been brought in fifteen 
days before the end of the last sitting of the House ; thereby 
assuming that a petition may, notwithstanding the death of the 
member, be lodged against his return within the period limited. 
Section 6 of the Pari. El. Act allows 21 days after the return 
made for the lodgment of a petition, and I am of opinion that a 
petition lodged as this is, within that time, is not rendered void 
by the death of the sitting member, and that, consequently, this 
motion should be refused." 

Mr. Justice Keogh. — " This is a motion to this Court to 
declare that it has no jurisdiction to try the election petition. 
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No. 1, for the County of Tipperary ; and unless we have jurisdic- 
tion, it is plain the petition should be taken off the j&le, and with 
it all subsequent proceedings in the matter. The case was very 
fully argued, and with great clearness, force, and ingenuity by 
Mr. Dillon, the junior counsel for Mr. CahaUan the Respondent. 
To determine the question raised, we must see what the law and 
practice of Parliament was previous to the 31st & 82nd Victoria, 
c. 125. We must j&rst decide, would the present petition, under 
the circumstance of the death of the member returned by the 
Sheriff previous to the presentation of the petition, have been 
cognisable by the House of Commons working through its Elec- 
tion Committees ? If it would not have been, the whole question 
is disposed of. What the House of Commons could not entertain 
is clearly beyond our jurisdiction. But if, on the other hand, 
the House of Commons had jurisdiction to try this petition, and 
would have tried it, has that jurisdiction been transferred to us, 
or rather has the jurisdiction applicable to this particular case 
been specially reserved, or omitted from the powers vested in the 
judges of this Court under the 31st & 82nd of Victoria ? 

*' Every constitutional lawyer is aware, that from a very early 
period of our Parliamentary history, the House of Commons 
asserted with the most jealous care the exclusive jurisdiction over 
election petitions, and carefully guarded its rights in the matter 
of writs, the issuing of writs, the returns, and every matter con- 
nected with the right of questioning the election of members. 
Without the Speaker s warrant no writ could issue, and when, 
even in the reign of Elizabeth, and whilst Parliament was not 
sitting, writs for the return of members were issued out of 
Chancery, the members returned were expelled, and new writs 
were issued under the authority of the Speaker's warrant. By 
means of this exclusive jurisdiction, every interference with the 
freedom of election, and all the rights of the electors and elected, 
were brought imder the cognizance of the House of Commons ; 
and returning officers of every denomination, mayors, sheriffs, 
bailiffs, and portreeves were kept under strictest supervision, so 
as to prevent either delay or falsification in the return of the 
writs, and to insure the speedy and complete redress of any 
wrong or the rectification of any error which might be committed 
by those in whose hands rested the taking of the poll and the 
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making of the returns. For this purpose it will be found that 
from a very early period Sessional Orders were provided to insure 
the immediate decision of all controverted questions between 
electors and elected, candidates and members. A strict time was 
limited, within which alone petitions could be presented question- 
ing the propriety of the election ; but during that time, and up to 
the last moment of that time, petitions could be presented. The 
case of members returned for more places than one was provided 
for. A period was fixed within which they should make their 
election; but not until the time allowed for petitioning had 
expired. The case of double returns for the same place was 
provided for, by allowing both members returned to be sworn, but 
not to sit or vote until either had petitioned against the other, 
and no writ was to issue until the time for petitioning had 
expired. If the Petitioner died, that petition abated, but provided 
the time for petitioning had not lapsed, any elector could present 
a new petition. But neither in the Journals, nor in the Parlia- 
mentary history, nor in any Act dealing with election petitions, 
is there a single instance to be found, or a clause to be cited, of a 
petition abating by the death of the member whose seat was 
questioned. This is a very remiarkable circumstance. I am 
certain that had there been such a case, the research of Mr. 
Dillon would have enabled him to find it. I have myself, since 
the argument closed, examined with the greatest care the whole 
of the Journals, and I have failed to find such a case. I feel, 
therefore, justified in arriving at the conclusion, that under the 
law of Parliament previous to the transfer of the jurisdiction to 
this Court, the death of the sitting member did not abate or 
destroy the right of candidates or electors to present and prosecute 
a petition questioning the return. I shall presently refer to the 
cases in which the death of the sitting member took place before 
the petition was presented. But the moment a petition was 
presented, and the seat was prayed, either by or on behalf of 
another candidate at the election, the sitting member was power- 
less by any act of his to defeat the claim before trial. He could 
not by accepting office, as frequently happened, though he thereby 
became incapable of sitting or voting, vacate the seat so as to 
obtain a new writ. If returned for two places, though only 
petitioned against in one, he could not elect for the other. * He 
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cannot/ says Sir Erskine May, in " Parliamentary Practice," 
Edition 1873, page 643, * abandon the seat petitioned against 
which may be proved to belong of right to another, and thus 
render f oid an election which may turn out to have been good 
in favour of some other candidate ; neither can he abandon the 
other seat; because if it should be proved that he was only 
entitled to sit for one, he has no election to make, and cannot 
give up a seat without having incurred some legal disqualification, 
such as acceptance of office, or bankruptcy.* 

" A few instances will illustrate this practice. In 1852 three 
members were returned for Knaresborough ; they were all sworn 
at the table ; none of them could sit or vote. In 1859 there were 
double returns for Knaresborough and Aylesbury, and all were 
sworn in the same way, and none could sit or vote. They stood 
in pari materid until the presentation and trial of an election 
■petition by or on behalf of one against the other. Could it be 
said that the death of either destroyed the rights of the other, so 
as to deprive him of the position he had acquired by the return, 
by having been called to the table and sworn ? Or that the death 
of one made the ground clear for the other, and would have 
enabled him to take the seat from which, during the life of the 
candidate returned with him, and pending the petition, he was 
excluded ? 

" Take the case of the Sligo Borough Election, in 1852. Mr. 
John Wynne and Mr. Somers were candidates. The returning 
officer, who was the mayor, falsified the returns, and declared 
that Mr. Somers had a majority, and that he was duly elected, 
though notoriously the majority of votes were given and entered 
on the books for Mr. Wynne. Mr. Somers was unseated on 
petition, the mayor was prosecuted, and convicted, and sentenced 
to, T think, twelve months' imprisonment. Will it be contended 
that Mr. Somers' death would have deprived Mr. Wynne of his 
right of petition and his seat, and compelled the House of Com- 
mons to issue a new writ for a new election ? Take the case of 
Athlone,* in which, in the present Parliament, there was, by an 
eTTor on the part of the returning officer, a double return, but in 
which, on petition, we held that Mr. Shiel, the present member, 
had a clear majority of votes over Mr. Ennis. Would he have 

♦ Vol. iL, p. 186. 



80 ELECTION PETITIONS. 

lost his right to petition, and the seat which he now holds, by the 
death of Mr. Ennis, had it taken place pending the petition, or 
before the petition was filed ? 

^' But strong as is the conclusion to be drawn from the palpable 
absurdity and injustice that would result from such a state of 
things, a fallacious view, arising, as my brother Lawson has well 
explained, from considering this as a personal action and not the 
assertion of a right in rem to which the maxim actio personalis 
moritur cum persond is inapplicable, we are not left to mere 
abstract reasoning ab inconvenienti. The Journals of the House 
and the history of Parliament have supplied us with the clearest 
cases in the opposite direction. An example of every possible 
description of case is to be found in those journals. Gases where 
the member returned was dead before the time of the election 
(that is rather an extreme case) ; cases where the member died 
after return, and before petition ; after petition, but before hear- 
ing ; during the hearing, and before decision ; and cases in which, 
though the death was stated on the petition, the House pro- 
ceeded in the ordinary way, referred the petition to a Select 
Committee, and afterwards allowed it to be withdrawn by the 
Petitioner. We have a case where a gentleman was actually dead 
at the time he was elected and returned, and the House did not 
issue the writ until they had ascertained that there was no other 
candidate who could claim the seat, and no possibility of a peti- 
tion being presented. I refer to the case of the Hon. Edward 
Legge, who was returned for Portsmouth, and had been ship- 
wrecked and drowned in the * Aurora ' frigate previous to the 
election ; reported in 25 Commons' Journals, 478. We have the 
cases to which we were referred in the course of the argument, 
where the member died after the return and before the petition 
was filed, where the petition expressly stated the death, where the 
Committee of Privileges and Elections, not, as was said, the 
House, entertained the petition, went into evidence, heard the 
Petitioner, and declared in the first instance that Himiphrey 
Courtney, Esq., deceased, was not duly elected ; but afterwards, 
on being desired to reconsider — ^what ? is it the death of Mr. 
Courtney ? no ; but, being desired to reconsider the merits of the 
petition, on re-committal, admitted the borough to appear on the 
inquiry, heard further evidence, and decided that the deceased 
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was duly elected. That is the case of the Mitchell election, 
reported in 1st Luders, 456, and also in 11 Commons' Journals, 
603 and 690. That case was decided in 1696, a period which is 
certainly not to be classed with the subsequent Parliamentary era 
of the Georges. It may rather be considered as one in which 
the soundest constitutional doctrines prevailed, and is in no way 
to be connected with the transactions which rendered the passing 
of the Grenville Act of 1770 indispensable. But that case does 
not stand alone as an instance of an election petition after the 
death of the sitting member. The Peterborough case, 1728, has 
been referred to ; and there, as we find in 21 Commons* Journals, 
181, 162, it was resolved that the Hon. Sidney Wortley Montagu, 
lately deceased, was duly elected for Peterborough, Sir Edward 
O'Brien being the Petitioner. And it never occurred to anyone, 
either in that case or in the Mitchell case, to suggest that the 
petition was defeated, or did not lie, because of the death of the 
sitting member before its presentation. Then there is a case 
which was not mentioned in this argument, the case of the cele- 
brated George Selwyn. He sat for Ludgershall, and in the year 
1790 (twenty years after the passing of the Grenville Act), a 
petition was presented against his return, and shortly afterwards 
he died, and the Speaker reported his death to the House (I 
have no doubt it made a sensation, for he was a remarkable man), 
but Mr. Townshend, an elector, was admitted to defend the seat, 
and a Select Committee under the Grenville Act investigated the 
case, and reported that George Selwyn was properly returned, and 
he was declared to have been duly elected. That was a case after 
the Grenville Act ; and still later, in 1836, there was a case of 
which we ought to know something, namely, the city of Dublin 
case. In that case Mr. Euthven, against whose return a petition 
was presented, died during the hearing of the petition. The 
counsel for the sitting member asked the Committee to postpone 
the inquiry, and refer the matter to the House ; but the Com- 
mittee, whose jurisdiction to proceed was, as here, controverted, 
considered the matter, and ruled ' that it was imperative on them 
in law to proceed without any adjournment.' And again, in the 
year 1852, a petition was presented by certain electors for Dur- 
ham, which distinctly set forth the death of Mr. Grainger, and 
claimed the seat for Lord Adolphus Vane, and that the return 
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might be amended in that respect. So far from rejecting that 
petition on the ground of Mr. Grainger^s death appearing on the 
face of it, the House resolved, first, that it should be received in 
the ordinary way as an election petition to be sent before the 
Committee of Selection, and, secondly, * that Mr. Speaker do issue 
his warrant or warrants for such persons, papers, and records as 
should be thought necessary by the parties on the hearing of the 
matter of said petition.* And it would have been tried in the 
regular way had it not been withdrawn by the Petitioners. That 
petition i& to' be found in 108 Commons' Journals, 132. All 
these cases appear to me to establish that the death of the sitting 
member could not in any way prejudice the vested right of can- 
didates, or the still higher rights of the constituency, to have the 
subject-matter of the election investigated, and the return either 
confirmed or set aside. 

" But then it is asserted, that the Act giving us this jurisdic- 
tion especially prevents us from inquiring into a petition when 
the sitting member, who is called the Eespondent, has died, or 
that by implication it takes from us the power by reason of the 
acts it requires to be done, and which contemplate, it is said, the 
existence of the sitting member at the time of the presentation 
of the petition. The same argument could have been used before 
the Act against Committees of the House taking cognizance of 
such a petition under the Grenville Act, and subsequent Acts, 
but no one ventured to press the argument to that extent. To 
maintain the contention of Mr. Macdonough and Mr. Dillon we 
should introduce into the 88th section the words, * after petition 
presented ; ' and I see nothing in the Act, express or implied, 
justifying that construction. On the contrary, the 50th section 
distinctly provides that * no election or return to Parliament shall 
be questioned except in accordance with the provisions of this 
Act ; * and section 26 provides that * Until rules of Court have 
been made in pursuance of this Act, and so far as such rules do 
extend, the principles, practice, and rules on which Committees 
of the House of Commons have heretofore acted in dealing with 
election petitions shall be observed so far as may be by the Court 
and judge in the case of election petitions under this Act.' And 
the 51st section contemplates and provides for the case of a Re- 
spondent wholly distinct from the sitting member,, namely, the 
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returning officer ; for it says, * Where an election petition under 
this Act complains of the conduct of a returning officer, such 
returning officer shall, for all the purposes of this Act, except 
the admission of Respondents in his place, be deemed a Respon- 
dent ; ' and the 87th section, providing for the case of abatement 
by the death of a Petitioner, makes no reference to the death of 
a Respondent. I am therefore of the same opinion as my brothers 
Lawson and Morris, that this motion must be refused. 

" The opinion of the Court is that the costs should be costs in Costa, 
the cause." 

In the course of the case. 

In order to prove that the deceased Respondent Mitchel was an Admissibility 
alien, a letter written by him, in which he stated that he had made by a can- 
become a naturalized citizen of the United States, was produced. *^^^**® ^i** ^ 

' ^ not a party 

Mr. Dillon, for the Respondent Cahallan, submitted that to the petition, 
this letter could not be used as evidence in the present inquiry 
on the ground that Mitchel had never been a party to this 
Petition, because he died before it was presented, and the Re- 
spondent Cahallan had been admitted under the provisions of 
s. 38 of the Pari. El. Act, 1868, to act as a Respondent ; conse- 
quently Mitchel's admissions were not evidence against the 
Respondent Cahallan. 

Mr. Mv/rphy, for the Petitioner, submitted that the only 
question was whether Mr. Mitchel was at a particular time a fit 
person to be elected, and that whether an admission was made by 
Mr. Mitchel, or by the Respondent Cahallan, did not signify as 
regarded the status or qualification of Mr. Mitchel. 

Mr. Ryan, on the same side, submitted that as Mr. Cahallan 
had been substituted as Respondent in the place of Mr. Mitchel, 
he could have no higher rights than Mr. Mitchel himself would 
have had if he were not the Respondent, and that consequently 
admissions made by Mr. Mitchel must be received as evidence 
against the present Respondent Cahallan. 

Mr. Dillon in reply contended that as Mr. Mitchel was not a 
party to this present inquiry according to the technical rules of 
evidence, his admissions could not be used against the present 
Respondent. He cited the Horsham case, 1 P. R. & D. 108. 

Mr. Justice Keogh:—-" That was a case where Mr. Jervis by 

VOL. III. J) 
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his counsel made an admission in order to stop the inquiry, but 
the Committee said that they would require to hear further wit- 
nesses before they would stay the inquiry." 

M.r.DiUon also cited Rogers on Elections (ed. 10, p. 480), and 
the Carlisle case, IP. B. & D. 60. He contended that this in- 
quiry was not equivalent to an ordinary action between x^arties, and 
that the question could not be decided on the ordinary rules of 
evidence, but the only authorities which should be acted upon were 
those of the Election Committees, and that those authorities were 
altogether in favour of the proposition that the admissions of the 
sitting member should not be accepted in any case as conclusive. 

Mr. Justice Keogh :— " Mr. Dillon has argued the point very 
clearly and well, but I have no doubt that an admission made by 
Mr. Mitchel, either before, during, or after the election, is ad- 
missible as evidence in this inquiry. He was a candidate at the 
election, and therefore he was a party to the cause. It is laid 
down in Rogers on Elections, ed. 10, p. 480, that, though hearsay 
evidence is not admissible, declarations of a party to the suit are 
an exception to this rule ; such being against his interest the pre- 
sumption is that they are true. Thus the declarations or ad- 
missions of sitting members or petitioners are admissible against 
them ; so the declaration of a petitioner against the character of 
his own witness has been received. Londonderry, P. & K. 277, 
C. & R. 253 ; Berwick, June 80, 1820. So a voter in a scrutiny, 
when his vote is at issue, is considered a party to the suit, and 
what he says about his vote is admissible, notwithstanding some 
decisions to the contrary. So declarations and admissions of the 
person at the poll that he was not the person on the register, 
have been received , in questions of personation. Southampton, 
P. & K. 222 ; and in the Ipswich case, K. & O. 387, it was 
decided that evidence of the declarations of voters that they were 
bribed, whether before, during, or after the election, is admissible. 
The same rule must hold as regards the candidate, more especially 
where the very object of the inquiry is as to the status which the 
candidate has.'* 

At the conclusion of the case, 

Mr. Justice Keogh stated that he should reserve the legal 
questions which had been raised for the decision of the Court of 



Commons. 



THE TIPPERARY CASE. 85 

Common Pleas, and that he should not declare his determination 
as to costs until that decision had been arrived at. 

Upon the facts of the case which had been proved,* and upon 
the arguments of counsel, he said as follows :— 

** The grounds upon which the Petitioners seek to avoid the 
election and return of the late Mr. Mitchel, and claim the seat 
for Mr. Moore, are threefold. First, he contends that Mr. 
Mitchel was at and previous to the election a naturalised citizen 
of the United States, and so an alien in this country, inasmuch as 
he had renounced his allegiance to the Queen according to the 
laws of the United States, and so as to bring him within the pro- 
visions of the 88 Vict. c. 14, s. 6.t Secondly, on the ground 
that he had been, whilst a British subject, viz. in 1848, tried and 
convicted of treason-felony, and sentenced to fourteen years' 
transportation. Thirdly, on the ground that he had been 
declared by a resolution of the House of Commons incapable of 
sitting in Parliament. I shall take the last point first. It is Effect of 

i^solution of 

contended by the Bespondent that so far from affixing a dis- House of 
ability the resolution of the House is absolutely illegal, uncon- 
stitutional, and void as being in contravention of the provisions 
of the Pari. El. Act, 1868, and especially the 16th sec. of 
that Act, which provides that " From and after the next dissolu- 
tion of Parliament no election or return to ParUament shall be 
questioned, except in accordance with the provisions of the Act ; " 
that therefore, the House of Commons had no power to pass a 
resolution declaring the seat vacant, and that I ought now to 
hold that the election which subsequently took place was entirely 
ntdl and void ; that there is no proper petition or Petitioner 
before me, and that the whole proceedings should be remitted to 
the House of Commons to be dealt with by issuing a new writ, 
as in case of a death vacancy. This contention involves some 
very startling consequences that I am not prepared to yield to. 
I shall not hold — ^nor is it at all necessary in this inquiry — that a 

* The facts are set out m the petition, ante, pp. 19-21. 

t The section is as follows : " Any British subject who has at any time 
before, or may at any time after the passing of this Act, when in any foreign 
state and not under any disability, voluntarily become naturalised in such 
state, shall from and after the time of his so having become naturalised in 
such foreign state, be deemed to have ceased to be a British subject and be 
regarded as an alien.'* 
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resolution of the House of Commons per se can afl&x a disabiKty 
not previously existing. The House has not said so ; but, on 
the other hand, I cannot hold that the House of Commons has 
parted with its inherent right to declare who are eligible and who 
are ineligible to sit in that House, to expel those from amongst 
them whom they do not think fit to be there, and to issue new 
writs to fill the vacancies so created. This is a power which has 
been exercised from the earliest down to the latest times ; it was 
exercised notoriously in the cases of members found guilty of 
treason-felony and in cases of outlawry. More than one case of 
this nature has occurred in our own times — ^notably in that of 
Smith O'Brien and O'Donovan Bossa, and others ; and the 
38th section of the Act, sub-section 3, expressly contemplates a 
contingency that may arise before the trial of an election petition 
— namely, " that the House of Commons should resolve that the 
Bespondent's seat is vacant. For these reasons I am clearly of 
opinion that my jurisdiction is to try the merits of the last election ; 
that I have no right to dispute the authority of the writ under 
which that election was held ; and that whilst I should hesitate 
to hold that any resolution of the House of Commons could per se 
create a permanent disqualification, which would render all the 
votes given for a candidate utterly void, and thrown away, I can- 
not question the right of the House of Commons to pass such a 
resolution, and to issue a new writ. 

I now come to the question of alienage. There is no con- 
troversy as to the facts. It was proved that in 1848 Mr. Mitchel 
was sentenced to fomiieen years* transportation, that before the 
expiration of his sentence he escaped to America, and that in 
1853 in San Francisco, in the United States, he made 
the necessary affidavits of his intention to seek natm*alisation 
there ; that he subsequently was duly naturalised accord- 
ing to the laws of that country, having for that purpose re- 
nounced allegiance to every other State, and especially to Her 
Majesty Queen Victoria. Having so done, unless there is some 
exception to take his case out of the provisions of the Act 
33 Vict. c. 14, he must have been an alien at the time of his 
election ; and no one has ventured to put forward the proposition 
that an alien to our country and our laws is himself eligible to be 
returned to the British Parliament. Is there any exception to 
take Mr. Mitchel's case out of that Act of Parliament ? TheAct 
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is expressly retrospect, and the 6th section provides " That any 
British subject who has any time before, or may at any time after 
the passing of this Act, when in any foreign state, and not wider 
any disability, voluntarily become naturalised in such state, shall 
from and after the time of his so having become naturalised in 
such foreign state be deemed to have ceased to be a British subject, 
and be regarded as an alien." The counsel for the Respondent 
contends that Mr. Mitchel was then clearly under a disability — 
disabling him from having voluntarily become naturalised in 
America. The learned counsel says Mr. Mitchel was then a con- 
victed felon ; that he was then at large in America before the 
period of his transportation had expired, and that his being so, 
although sufficient after fourteen years to purge all disabilities, 
and to make him eligible to be returned to Parliament in this 
country, rendered him incapable of being naturalised in a foreign 
state, and brought him within the terms of the subsequent Act of 
the 83rd of the Queen, and he contended that the words, " not 
under disability," could have no other meaning. I confess, were 
I to interpret the words myself, I should not have thought so. 
The Act provides in the 15th section that " where any British 
subject has in pursuance thereof become an alien, he shall not 
thereby be discharged from any liability in respect of any act 
done before the date of his so becoming an alien ; '* the section 2, 
sub-section 1, provides that the Act " shall not qualify an alien 
for any office, or for any Municipal, Parliamentary, or other 
franchise ; " for these purposes, therefore, the introduction of the 
words " not imder disability " would have been unnecessary. 
But the definition and construction of the words are settled by 
the Act itself: the 17th section provides — ** Disability shall mean 
the status of being an infant, lunatic, idiot, or married woman," 
and therefore I am obliged to hold, and do hold, that the words 
were not intended to meet such a case as that of Mitchel's, and 
that he was at the time of his election, in the words of the 8th 
and 15th section, a natural-bom British subject who had become 
an alien ; and that disposes of the fact of the first ground of 
objection as set forth in the notice. 

The second ground is that arising from his conviction and escape conWcte/feion 



previous to the expiration of the period of his sentence. It is ^^^^^ ^f 
contended that the disability only attaches to capital felony, and British 
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does not attach to the crime and punishment of treason-felony, 
and I am asked to reserve this question, coupled with a finding 
that he had remained beyond the seas for the full period of his 
sentence, and thereby purged his disability. As regards this 
latter, I cannot make any such finding. No evidence has been 
given to satisfy me, if indeed at all, to that effect. Then as to 
the main question of the conviction for felony, some cases were 
referred to, but in none of them can I find the proposition laid 
down that the doctriae of disability in felony is confined to capital 
cases. All felonies were originally capital, whilst in the latest 
case to which I have been referred upon the subject of electoral 
disability, that of Drinkwater v. Deakin, reported in Law Reports, 
9 Common Pleas, 626, Lord Coleridge, Chief Justice, lays down 
the law — that an alien and a convicted felon, without any qualifi- 
cation as to the felony being capital, are clearly disqualified; and 
he says, at page 635 — " In these cases something is wanting in 
the candidate himself, which cannot be supplied, the existence or 
non-existence of which is not dependent on argument or decision, 
but which the law insists shall exist in every one who puts himself 
forward as a candidate." It was much insisted on in the course 
of the argument that doubts were expressed in the progress of a 
debate in the House of Commons, by eminent persons, upon this 
subject. I cannot allow my decision in this Court to be affected 
by such remarks made by persons, however eminent, even had the 
expression of doubts assumed the form of settled individual 
opinion. Again, it was urged upon me that in the same debate 
an eminent person expressed an opinion, that after the period of 
fom-teen years had expired, though Mr. Mitchel had not, during 
that time, undergone his sentence of transportation, he could not, 
on arriving in this country, have been remitted to his original 
sentence, and thatj therefore, all disability created by his convic- 
tion of felony had disappeared. I do not appreciate the force of 
the argument, even were the opinion attributed to the Attorney- 
General well founded (as to which I wish to guard myself against 
being supposed to express my opinion one way or the other). I 
therefore feel bound to find that Mr. Mitchel was foimd guUty of 
felony ; that he was sentenced to transportation for a period of 
fourteen years ; that he escaped within that period, and did not, 
by undergoing his sentence, or by obtaining the Queen's pardon, 
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or in any other way, purge himself from the disabilities created by 
such sentence and conviction. This being so, if the disqualifica- 
tion attaches, it is placed beyond all doubt that the electors were, 
in the aggregate and individually, thoroughly aware of the convic- 
tion and of his escape. It was made known to them in newspapers 
circulating throughout the entire county — and, indeed, throughout 
Ireland. It was made known to them by printed notices, posted 
in every direction — by his own lecture and speeches declaring 
himself a felon, glorying in having been so, and admitting his 
escape. It was made known to the electors by letters addressed 
to them by members of Parliament and others, partizans of his, 
at, and previous to the election. It was made known by the 
highest of all authorities — the House of Commons ; and this is 
the importance which I attach to the resolution declaring him 
disqualified on that very ground. That resolution was followed 
by Mr. Mitchel's own letter of the 27th February, announcing to 
the electors that he had been so disqualified by the House of 
Commons. Finally, it was made known to them by notices served 
personally upon the electors previous to voting. On this subject, 
indeed, I am released from all hesitation, as the Bespondent's 
counsel has with the frankness which has characterised the whole of 
his address conceded that if the felony and subsequent escape were 
held to be a disqualification, he could not contend that the body 
of the electors had not received full and suflicient notice, so as to 
bring them within the rule, which establishes that if the electors 
(though a great majority) persist in voting for a candidate whom 
they know to be disqualified, they must be held to have done so 
perversely, or, in other words, to acquiesce in the choice of the 
other candidate by not doing what alone could prevent his choice, 
viz., voting themselves for a candidate duly qualified to be elected. 
This conclusion as to the knowledge of his having been a felon, 
so declared by the House of Commons to be ineligible, ought not, 
in my mind, to be left out of account, upon the other question, 
viz., was suflBcient knowledge conveyed to them by the notice of 
the other ground of objection — namely, that he was an alien? I 
consider that the fact of having been made aware of the facts upon 
which one ground of disability is based, ought to have put them 
on inquiry as to the other, and that having received due notice 
that Mr. Mitchel was an alien, they were boimd to satisfy them- 
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selves upon the subject, and if it should turn out to be a dis- 
qualification destroying his status as a candidate, they must be 
held to have voted for him with knowledge of the fact, and subject 
to the consequences of having their votes thrown away, just as 
much as if the great majority of the electors of any county or 
borough should under the existing law for taking votes by ballot, 
persist in adding to their voting paper any name, initial, sign, or 
mark, secret or otherwise, by which it should be known who had 
given such votes, all the votes so given must be thrown away, and 
the candidate of the minority, be it ever so insignificant, declared 
duly elected. 

Now, having come to these determinations upon the several 
matters of fact at issue between the parties, it remains for me to 
say what course I shall finally take as to the decision of this case. 
The Respondent's counsel has made a very strong appeal to me to 
reserve for the Court of Common Pleas the question as to the 
legal disqualification attaching to the alienage, conviction of felony 
(not capital), and resolution of the House of Commons, under the 
circumstances to which I have already referred, and as to that 
disqualification, on either ground, entirely destroying the status 
of Mr. Mitchel at the time of his election, so as to have all the 
votes given for him thrown away, and Captain Moore declared to 
be entitled to the seat. This is an important constitutional 
question, and whether I may consider it to be closed by judicial 
decision or not, I cannot but hold it to be deserving of the most 
careful consideration ; and I concur with Mr. Dillon that the 
same means of full deliberation do not exist here as in Dublin. I 
am aware that a decision of the Common Pleas in England in the 
Launceston case is said to conflict with a previous decision of 
the Common Pleas in Ireland, and especially with the judgment of 
my brother Lawson. I do not myself think that the Launceston 
decision at aU affects the Galway decision, so far as it may be 
applied to govern the present case, but the very reverse. I shall 
not, however, conclude the matter here. Before sending in my 
certificate to the Speaker, I shall reserve the legal question as to 
the disqualification and its results for the consideration of the 
Court of Common Pleas, and I shall not declare my determination 
as to costs until that decision has been arrived at. 
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The special case submitted to the Court of Common Pleas was 
as follows : — 

I hereby certify that the above petition to which I refer came Special caw. 
on for trial before me at Clonmel, in the said county, on the 
19th and 20th days of May instant, and at the conclusion thereof, 
on the 21st day of May instant, it appeared to me requisite before 
finally determining as to that portion of the petition which prayed 
that the said Petitioner, Captain Stephen Moore, might be 
declared duly elected, and that he should have been returned, I 
should under the 12th section of said Act reserve certain 
questions of law for the consideration of the Court of Common 
Pleas, and that I should accordingly postpone the granting of the 
certificate directed by the said Act until the determination of 
such questions by the said Court. 

I find the following matters of fact : — 

That John Mitchel in the petition named, in the year 1868, at 
San Francisco, in the United States of America, made the neces- 
sary affidavits of his intention to seek naturalisation there. 

That he subsequently was duly naturalised according to the 
laws of that country; having for that purpose renounced allegiance 
to every other State, and especially to Her Majesty Queen 
Victoria, and that he was at the time of the election a natural- 
bom British subject, who had become an alien. 

That the said John Mitchel was in the year 1848 found guilty 
of treason-felony, and was sentenced to transportation for a period 
of fourteen years. 

That he escaped within that period, and did not, by undergoing 
his sentence, or by obtaining the Queen's pardon, or in any other way, 
remove the disabilities created by such sentence and conviction. 

That the said John Mitchel was at a previous election held 
for the said county of Tipperary, in the month of February last, 
returned to Parliament as a member for the said county, and that 
thereupon the House of Commons resolved that he was, by reason 
of such conviction, and not having received pardon or undergone 
his sentence, incapable of being elected, and that a new writ 
should issue, under which writ the last election was held. 

That the electors had full notice and knowledge of the said 
conviction and escape of the said John Mitchel, and of the fact 
that he was an alien, and of the said resolution of the House of 
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Commons, and that the electors who voted for the said John 
Mitchel, voted for him with knowledge of the aforesaid facts. 

I therefore request the opinion and determination of the Court 
of Common Fleas upon the following question : — 

Were the votes given for the said John Mitchel at the said 
election, under the aforesaid circumstances, thrown away, 
and was the said Stephen Moore, who was the only other 
candidate, and was duly qualified, and for whom were recorded 
the number of votes stated in the sheriffs return, entitled to 
be declared duly elected for said county? 

The arguments on the above case were heard before the Court 
of Common Pleas on the 26th May, when Mr. Murphy, Q.C., and 
Mr. Eyan, Q.C., appeared for the Petitioners, and Mr. Dillon for 
the Respondent. 

At the conclusion of the argument the Court gave judgment as 
follows : — 

Mr. Justice Lawson : — " In this case Mr. Justice Keogh has, 
in pursuance of the power given to him under the Parliamentary 
Elections A.ct, reserved certain questions for the opinion of this 
Court. The questions are, * Were the votes given for the said 
John Mitchel at the said election, under the aforesaid circum- 
stances, thrown away ? ' The circumstances are fully stated in 
the case. And * Was the said Stephen Moore, who was the only 
other candidate, and was duly qualified, and for whom were 
recorded the number of votes stated in the sheriff's return, 
entitled to be declared duly elected ? ' These are the only two 
questions submitted for the opinion of this Court, and therefore, 
in my judgment, the question, which was very ingeniously argued 
by Mr. Dillon, as to whether the House of Commons acted ultra 
vires in what it did at the first election when Mr. Mitchel was the 
sole candidate, and was returned, in declaring him disqualified, 
and setting aside the election, is, in my opinion, a question which 
we have no jurisdiction to entertain. This election was holden 
under a writ properly issued under the warrant of the Spieaker of 
the House of Commons, and the only duty we have to discharge 
under the Act of Parliament is to answer the questions submitted 
to us by the learned judge. Now the grounds of Mr. Mitchel's 
disqualification, as stated in this cascj and found to exist, in fact. 
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are, first, that he was an alien, and secondly, that he was a 
convicted felon who had not undergone his sentence. It is also 
stated as a matter of fact in the case, that he had been previously 
disqualified by a resolution of the House of Commons, but that 
statement is obviously introduced in the case with a view to 
establish the notoriety of his disqualification, and to show that 
the electors, in point of fact, not merely had notice of this 
disqualification, but that the disqualification already declared was 
the moving cause for electing Mr. Mitchel on the second occasion. 
The learned Judge finds that the electors had notice of this 
disqualification, and therefore the question for us now is, whether 
the votes given with a full knowledge of that disqualification were 
thrown away; and whether the other candidate is therefore entitled 
to be declared duly elected. With respect to the first disqualifi- 
cation, the disqualification of alienage, it has been found that 
Mr. Mitchel, who was originally a British subject, went to 
America ; that afterwards he there applied for letters of naturali- 
sation, and that he took the proper proceedings for that purpose, 
and renounced allegiance to every other State, and especially to 
Her Majesty Queen Victoria; and accordingly the case finds 
' that he was at the time of his election a natural-bom British 
subject, who had become an alien.' Now it is perfectly clear that 
an alien is ineligible to become a member of the House of Com- 
mons, There is no authority to the contrary; if there were, no 
doubt the research of Mr. Dillon would have found it, but in fact 
it cannot be disputed that alienage is a disqualification. The 
second disqualification is, that Mr. Mitchel was a convicted felon 
who had not tmdergone his sentence. The first disqualification 
being a perfectly clear one, it is not necessary to say much about 
the second ; but as a question of law has been discussed with 
reference to it, I take the opportunity of saying that I entertain 
no doubt whatever as to what the law is ; that transpoi-tation is 
not merely exile, and that a person does not complete a sentence 
of transportation by remaining out of the country; that trans- 
portation is being sent out of the country to some place, and 
there remaining to endure and to suffer that sentence. There is 
also another point on which I think no doubt ought to remain — 
namely, that this disqualification by reason of conviction of felony 
attaches to every felon, even although there was no attainder. 

♦ 11C1.& Finn. 427. 
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The law on that point was clearly laid down in the case of R. r. 
Gray,* and was followed by that great Judge, Chief Justice 
Blackburne, in the case of Grace v. The Bishop of Ossory,+ in 
which he lays down that there is no foundation for the distinction 
attempted to be raised between disqualification from felonies 
capital and felonies not capital. If a person is convicted of felony 
he becomes incapable of having civil rights, and of taking his 
seat in the House of Commons. That disability there are certain 
ways of getting rid of, and the Act of 9 Geo. 4, c. 54, s. 33, t is a 
clear legislative declaration, that in no other way can the disability 
be got rid of except by a pardon from the Crown, or enduring the 
sentence. A person transported to a penal colony, and who 
escapes from it before his sentence has expired, cannot be said, 
either in law or common sense, to have endured that sentence, 
and therefore cannot bring himself within the clause of the 
Act of Parliament, or the principle of law, which entitles him 
to say, ' I have now suffered my sentence, and therefore my 
status is restored/ Therefore these two disqualifications being 
established, and notice to the electors being found, the rest 
of the case seems to follow as a matter of course ; for we 
have decided in the case of Trench v, Nolan,! acting on all 
the authorities, that votes given to a candidate who is dis* 
qualified, after notice of that disqualification had been given, 
are thrown away. And I must say if any case were wanted 
to show the soundness and propriety of that decision it would 
be the present case ; because if such were not the law, persons 
who were disposed to set the law at defiance might select 
candidate after candidate from a list of disqualified persons, 
disqualified either by alienage or conviction for felony, and the 
properly qualified candidate, although in a minority, could not 
be seated, but there should be a new election. Therefore ac- 

♦ 12 Ir. Law Reports, 132. 

t The section is as follows : " Where the royal mercy shall be extended 
to any oflFender convicted of any felony punishable with death or otherwise, 
and either a free pardon or a conditional pardon shall by warrant in due form 
be granted to such offender, the discharge of such offender out of custody in 
the case of a free pardon, and the performance of the condition in the case of 
a conditional pardon, shall have the effect of a pardon under the Great 
Seal for such offender as to the felony for which such pardon shall be so 
granted." 

X Ir. Rep. 6 Com. Law, 4(54. 
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cording to our decision in Trench v. Nolan, the electors having 
had notice of the disqualification, the necessary result must follow 
in this which followed in that case, namely, that the properly 
qualified candidate should he declared to have been duly elected. 
The case of Drinkwater v. Deakin * has been cited. I am per- 
fectly familiar with that case, but it is not necessary for us to 
express any opinion on a matter in which the Court of Common 
Pleas in England seemed to differ to some extent with this Court, 
for the judges laid down in that case that felony and alienage are 
such disqualifications, 'that if notice of them is given to the 
electors the votes given for a person thus disqualified are thrown 
away. At the same time, on a very careful reading of the learned 
judges' judgments in that case, my opinion of the soundness of 
the judgment of this Court is not at all shaken. It is however 
not necessary to go into that. Both on the authority of Trench 
V. Nolan, and of Drinkwater v. Deakin, when once we arrive at 
the conclusion that there were these two disqualifications and 
notice to the electors, it necessarily follows that the other 
candidate must be declared duly elected." 

Mr. Justice Morris : — ** I concur in the opinion of my Brother 
Lawson. As I collect from the case, the notice that was served 
upon the electors relied upon three grounds of disqualification of 
John Mitchel, each of which was stated in the notice and brought 
home to the knowledge of the electors, as the learned judge has 
found, viz., first, that John Mitchel was a convicted felon, who had 
escaped without enduring his pimishment ; secondly, that he was ' 
an alien ; and thirdly, that there was a resolution of the House of 
Commons declaring him incapable of being elected. Each of 
these three grounds was set forth in the notice, and with that 
knowledge the electors became " purchasers with notice " of the 
member whom they chose to return. As regards the latter of 
these, namely, the resolution of the House of Commons declaring 
Mr. Mitchel incapable of being elected, it becomes unnecessary to 
consider it, because in the argument before us it has only been 
urged to this extent, as bringing home to the electors' notice and 
knowledge the other allegations of disqualification. It was in the 
notice alleged as being in itself a clear ground of disqualification, 
but I pass it by here by saying that it would take a good deal of 

* L. R. 9 C. P. 626. 
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argument to bring me to the conclusion that it would be a ground 
of disqualification if the others did not exist. As regards the 
first ground of disqualification, it is A B C law that a convicted 
felon would be incapable of being elected to Parliament from the 
very fact of his conviction. The definition of felony was a for- 
feiture of goods and chattels, and it was a crime of such a 
character that in our earliest law books, one of the instances 
given among other disabilities attaching to the convicted felon, is 
that he cannot be elected to Parliament. That being so, how is 
John Mitchel rid of that disability which was attachable to him ? 
He escaped from transportation without suffering his punishment. 
The case finds that ' he was sentenced to transportation for a 
period of fourteen years ; that he escaped within that period, and 
did not, by undergoing his sentence, or by obtaining the Queen's 
pardon, or in any other way, remove the disabilities created by 
such sentence and conviction.' The case, in fact, finds that 
Mitchel, who was a convicted felon, did not in any way known to 
the law purge himself of his disability. He was therefore a dis- 
qualified person, and notice was given to the electors, both by 
service on them and in other ways, and therefore the necessary 
result follows that the votes given to the disqualified person were 
thrown away. This is established, not only by the decision in the 
case of Trench v. Nolan, but by that in the case of Drinkwater v. 
Deakin. For while the Court of Common Pleas declined to seat 
Mr. Deakin, in giving illustrations and instances of cases in which 
a man would be clearly disqualified, so as to entitle his opponent 
to claim his seat, one of the very instances given is that of a con- 
victed felon. I now come to the question of alienage. If the 
other question is deal*, this one of alienage is, if possible, clearer. 
From the earliest times an alien was incapable of being elected to 
Parliament. The Act of Parliament passed in the year 1870 * 
conferred a boon on persons who, for their own purposes, leaving 
this country, wished to divest themselves of that which the com- 
mon law attached to them, that which previously they never could 
have got rid of by any act of their own — their allegiance to the 
Sovereign of this country. The Act of 1870 enabled them to get 
rid of that which had indelibly by common law attached to them, 
njpnely, being a subject of the Queen ; and the statute provides 

♦ 33 & 34 Vict. c. 14. 
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that any person going through certain forms for the purpose of 
divesting himself of his allegiance to the Sovereign of this country 
becomes an alien ; and it is found by the case that Mr. Mitchel 
went through the necessary forms, according to the laws of the 
United States, to become a naturalised citizen of that country, 
and thereby became an alien for all purposes, and subject to all 
the disabilities that attach to aliens. Of course he could not blow 
hot and cold ; he could not become an alien for his own objects, 
and a subject of Her Majesty when he so thought fit. That is 
also one of the instances mentioned in Drinkwater v, Deakin of 
disqualification. The case of disqualification and its effects was 
and is unarguable, and no one can raise any question about it. 
Then another question was started by Mr. Dillon, and indeed it 
was the only question that could be started if the Court were at 
liberty to entertain it, and that is, that the whole proceeding was 
coram nonjvdice ; that there was really no election at all ; that the 
writ issued under the Speaker's warrant was ultra vires, because he 
says the House of Commons had no power to declare Mitchel in- 
capable of being elected ; that they had parted with their juris- 
diction to do so, and consequently had -no power to declare a 
vacancy and issue the writ for a new election. We cannot enter 
into such an inquiry as that. It would be a ground for refusing 
to go before this tribunal, and objecting to have this case enter- 
tained ; but so far from that, the present Bespondent came in and 
asked leave to defend this suit, while now he contends that there 
was no suit legally in existence. I have no hesitation in saying 
that while we have had delegated to us the power of deciding who 
was the person elected under a writ issued on the Speaker's 
warrant, we are to assume that the writ has been properly issued. 
We have no power to sit at all except under it, and when all 
matters subsequent to that are delegated to us, we cannot enter 
into an idle inquiry as to whether the House of Commons was 
right or wrong in resolving that there was a vacancy. The 
House of Commons took that upon themselves. We cannot 
go behind the writ, and I decline to enter into the discussion 
whether the House of Commons had the power to direct that 
there was a vacancy. The writ justified and authorised the 
holding of the election. On the holding of the election, when 
.once a petition was lodged in this Court, it became a cause pend- 
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ing in this Court, and should be decided ; and we now accordingly 
answer the two questions submitted to us by the learned judge 
in the affirmative. 

Mr. Justice Keogh : — " The question of our jurisdiction was 
raised below, and was there, as here, argued very ingeniously by 
Mr. Dillon; but I entertained no doubt, notwithstanding the 
ability of his argument, that I was sitting there to try that election 
petition, under the writ and the return made to that writ, and that I 
had no right to question it or go behind it in any way. There 
were three grounds raised for the disqualification of Mr. Mitchel, 
and those three grounds were fully set forth in the notice served 
upon the electors ; for although the resolution of the House of 
Commons confined itself to the objection arising from the con- 
viction for felony, the notice served on the electors, cautioning 
them against voting for Mitchel, put forward, first, the objection 
of alienage, then the conviction for felony, and thirdly, the re- 
solution of the House of Commons. I distinctly guarded myself 
in my judgment against being supposed to attach any disqualifica- 
tion to Mr. Mitchel by virtue of that resolution ; for, although 
fully admitting the right of the House of Commons to pass that 
resolution, I could not think it would fix any disqualification of 
itself that would cause the votes given at a future election to be 
thrown away. The House of Commons might pass the resolu- 
tion, and the next day the person declared disqualified might 
receive the Queen's pardon and become eligible. Therefore I put 
aside the resolution of the House of Commons, as in itself a 
ground of disqualification ; but on the other two grounds, that is, 
alienage, and conviction for felony without having received the 
Queen's pardon, or fulfilled the period of his imprisonment, I had 
no doubt that he was unmistakably disqualified ; and that if the 
electors had had sufficient notice of these facts their votes would 
be thrown away, and that the only other qualified candidate was 
entitled to succeed. But I thought it right, as so important a 
question was involved, to take the opinion of this Court on that 
question. I am now happy to find that there is an entire concur- 
rence on both the questions I submitted, and that no doubt what- 
ever exists that our decision in Trench v. Nolan has not been, so 
far as this case is concerned (as I stated in my judgment below), 
in the slightest degree affected by the case of Drinkwater v. 
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Deakin. Indeed that case of Drinkwater v. Deakin is, as regards 
the present petition, a fortiori with that of Trench v, Nolan, for 
Lord Coleridge distinctly puts the case of there being no question 
at all of its being an inherent disqualification to the candidate 
that he was either an alien or a convicted felon. Mitchel when 
he went to this election w^as both. As regards notice, it appeared 
to me that in every possible way in which notice could be giver, 
it was given in this case ; and the resolution of the House of 
Commons appeared to me to be valuable in this sense, that it 
gave a notoriety to the facts that it is scarcely possible to give by 
notices in any other way. I therefore concur in the opinion 
expressed by my Brothers Lawson and Moms on my requisition, 
and I shall certify in the words of the statute to the Speaker, that 
John Mitchel named in the return was not duly elected, but that 
Mr. Stephen Moore, the other candidate, was duly retmnied and 
elected a Member of Parliament, and is, in fact, now Member for 
the County of Tipperary. 

" I reserved the question of costs, pending the opinion of this costs. 
Court ; but now the opinion of this Court being unanimous, I do 
not see any reason why these should not follow the usual rule, 
and why the Respondent who interposed in the matter should not 
bear the costs of the petition and of this argument.** 
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CASE VII. 

BOROUGH OF ARMAGH. 

Before Rt. Hon. Mr. Justice Fitzgerald, Dec. 16, 1875. 

— • — 

Petitioners : James Ledlie Rij^'gs, M.D. ; George Scott Riddall ; 

James Gardner. 

Respondent : Captain Beresford. 

Counsel for Petitioners : Mr. Serjeant Armstrong ; Mr. Purcell, Q.C. ; 

Mr. Weir. 

Agent : Mr. Harris. 

Counsel for Respondent: Mr. Macdonough, Q.C. ; Mr. Porter, Q.C. ; 

Mr. Munro. 

Agent : Mr. Hardy. 



The petition contained the usual allegations of corrupt prac- 
tices, but did not pray the seat. 

A very large mass of evidence was brought forward in support 
of the petition, no fewer than 125 witnesses being put upon the 
table, and 96 cases of bribery were inquired into. A large 
proportion of this evidence was stated by the learned judge to be 
utterly unworthy of belief. At the conclusion of his judgment, 
he sums up the result as follows : — 

" In considering the enormous mass of evidence before me, I 
have not for a moment forgotten the advice of a great jurist, 
* Ponderanda sunt testimonia non numeranda.' I have weighed 
the evidence carefully, I have considered the conduct and de- 
meanour of each witness, and I have been coerced to the con- 
clusion that the witnesses for the defence in every instance 
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outweigh and overbalance those for the Petitioners, and I am 
satisfied that every impartial person who has listened to this trial 
will concur in the conclusion to which I have arrived." 

Mr. Justice Fitzgerald, in his judgment, declared the 
Respondent duly elected. 

Costs followed the event. CostB. 
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CASE VIII. 

BOEOUGH OF HORSHAM. 

Before Mr. Justice Quain, April 15, 1876. 



Petitioner : John Aid ridge. 

Respondent : Robert Henry Hurst. 

Counsel for Petitioner : Hon. A. Thesiger, Q.C. ; Mr. A. L. Smith. 

Agents : Messrs. Robinson and Preston. 

Counsel for Respondent: Mr. Serjeant Parry ; Mr. Bowen ; Mr. F. Scott. 

Agents: Messrs. Wyatt, Hoskins, and Hooker. 



The petition contained the usual allegations of bribery, treat- 
ing, and undue influence, and prayed * the seat for the Petitioner. 

The charge of bribery by agent was established, but no evi- 
dence was offered by the Petitioner in support of the claim of the 
seat, and the Respondent declined to proceed with the recrimi- 
natory case, of which notice had been given. 

In the course of the case, 
Offer to pay I^ was proved that a voter named Mutton, who lived about 15 

travelhnnr ex- ^iles from Horsham, received from a person who was admitted to 

penses bribery. ' ^ • 

be an agent of the Respondent the following letter : — 

* An application was made to the Court of Common Pleas by the Petitioner 
for leave to withdraw that part of the petition which claimed the seat, but was 
refused. See report of the arguments of counsel and the judgment of the 
Court in Aldridge v. Hurst, L. R. 1. C. P. D. 410. 



THE HORSHAM CASE. 58 

** HoaSHAM, 

" Dec, 11, 1876. 

" Sir, 

" Horsham Election. 

" We find your name on the Register. We should be glad to 

hear if you will give your support to Mr. Hurst, in which case we 

shall be glad to pay your travelling expenses. We enclose stamped 

envelope for reply. 

" We are, Sir, 

" Yours obediently, 

"Medwin & Co." 

It was also proved that another voter named Reeves received 

the following letter from the same persons : — 

'* Dec, 11, 1875. 

"Sm, 

" Horsham Election. 

" We find your name on the Register. We shall be glad to 

hear if you will give your support to Mr. Hurst, in which case we 

will either send for you, or defray your expenses in coming up. 

We enclose a stamped envelope for reply. 

" Yours obediently, 

"Medwin & Co." 

Mr. Justice Quain, in his judgment, said, as to the first of 
these letters, ** I have anxiously considered this letter to see what 
construction it is susceptible of. We may put a very subtle con- 
struction on it, or a plain one ; but it seems to me that the letter 
speaks for itself, and it would be trifling with language if I did 
not understand and construe it according to its plain meaning. 
It says * we shall be glad to hear if you will give your support to 
Mr. Hurst ' (that is, merely saying in so many words, we should 
be glad if you would support Mr. Hurst) * in which case ' (these 
are very important words as connecting the early part with the 
latter part of the letter) * we should be glad to pay your travelling 
expenses.* Now, in Cooper v. Slade,* where the letter simply 
contained a request to come up and vote, and then a postscript, 
* your railway expenses will be paid,' without any language con- 

* 25 L. J. Q. B. 324 ; and on appeal, 27 L. J. Q. B 49 ; 6 H. L. Cases^ 
746. 
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necting the request in the letter with the statement in the post- 
script all the judges with one exception and all the law lords held 
that the two must he connected together, and that it amounted 
to a promise to pay the voter s railway expenses if he came up 
and voted. It appears to me that this is a far stronger and 
plainer case than that of Cooper v. Slade. I therefore hold that 
this letter does amount to a promise that if this voter will come 
up and support Mr. Hurst his travelling expenses will he paid, 
and that, according to the case of Cooper v. Slade, is offering 
money, travelling expenses heing money, within the meaning of 
the Corrupt Practices Act, 1854, s. 2, in order to induce a voter 
to vote, and that is declared to he brihery both by the Legislature 
and the judgment of the House of Lords." 

As to the second letter, he said as follows : — " The only 
difference between the two letters is that in the second letter there 
are the words ' we will either send for you or defray your expenses 
in coming up.' There appears to me to be no substantial differ- 
ence between the two letters. Had the letter been simply * we 
will send for you,' a question might have arisen, because, under 
s. 36 of Reform Act, 1868, what is made illegal is the payment 
of money on account of the conveyance of any voter to the poll, 
therefore the payment of money to a person to hire a carriage 
would be illegal, but it does not appear that, if the writer of that 
letter had sent his own carriage for the voter, that would be 
within s. 36 of 30 & 31 Vict. c. 102. I have, however, no doubt 
on either branch of this letter, and it is quite sufficient to say 
that here also is a promise to pay travelling expenses in case the 
voter will come up and vote." 



Payment of 
travelling ex* 
penses dis- 
cussed. 



Mr. Justice Quain, in his judgment, declared the election void 
on account of bribery by agent. 

As to the payment of travelling expenses, he said as follows :— 
" The law upon the subject of travelling expenses is perfectly well 
understood, and has been considered as settled ever since the 
well-known case of Cooper v. Slade.* In that case a letter was 
written by the agent of the candidates requesting a voter to return 
to Cambridge and record his vote for the two candidates, and if 



* 25 L. J. Q. B. 324, and on appeal 27 L. J. Q. B. 449. 
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it had stopped there, it was admitted on all hands that the letter 
would have been perfectly innocent, but just before sending this 
letter a postscript was added to it containing these words, ' your 
railway expenses will be paid,' and the Court had to construe 
that letter and say whether it was an ofifer of a bribe within the 
Corrupt Practices Act, 1854, s. 2. Now undoubtedly all the 
judges, with the exception of one, construed that letter to mean a 
promise to the voter that if he did come up to Cambridge and 
vote for the two candidates his expenses would be paid, and 
putting that construction upon it, it was decided that that was a 
bribe within s. 2 of the Act. It will be sufficient to read one 
passage from Lord Wensley dale's judgment, which explains the 
whole circumstances of the case, and lays down the law upon the 
subject in the clearest possible manner. He said,* * Every pay- 
ment of expenses, though fair and reasonable, to a voter in order 
to induce him to vote, that is, every payment upon any condition, 
express or implied, that he should be paid his expenses if he 
voted for a particular candidate is bribery within the meaning of 
the Act.' Therefore, as a proposition of law, that an offer to pay 

travelling expenses on the condition that the person to whom it 

• 

is addressed comes up and votes for a particular candidate is a 
bribe within s. 2 of the Act, admits, as Lord Wensleydale says, 
of no doubt whatever. Now the case of Cooper v. Shde is fol- 
lowed up by an elaborate judgment of Willes, J., in the Coventry 
case,t and, what is also important for the present case, he there 
refers to the subsequent legislation which followed upon Cooper 
V. Slade. He also refers to the Reform Act, 1867, s. 36, which 
expressly forbids in boroughs the payment of any money on 
account of the conveyance of any voter to the poll. Now, that 
being the law upon the matter, that was followed again by the 
decision of Mellor, J., in the Bolton case I to the same effect, and 
in Ireland by Keogh, J., in the Dublin case.^ It was also again 
referred to by Willes, J., in the Lichfield case, || where he most 

* 6 H. L. Cases, at page 791. 

t The learned judge cited from the judgment of Willes, J., the passage 
beginning " The law may be shortly stated thus," down to " expenses for 
such a purpose.'' See vol. L pp. 109, 110. J Vol. ii. at p. 144. 

§ Vol. i. at p. 273. || Vol. i. at p. 29. 
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distinctly states that neither the 21 & 22 Vict, c. 87, nor the 
Reform Act, 1867, s. 86, had in the slightest degree touched or 
altered the doctrine laid down in Cooper v. Slade, because though 
at first by the 21 & 22 Vict, c, 87, s. 1, it was lawful to provide 
a conveyance for any voter, yet that enactment, so far as boroughs 
are concerned, was repealed by s. 36 of the Refoim Act, 1867, 
which enacts that ' it shall not be lawful for any candidate .... 
for any borough .... to pay any money on account of the con- 
veyance of any voter either to the voter himself or to any other 
person.' It is therefore clear from the words of the statutes and 
from the authorities to which I have referred that this legislation 
has not altered in the slightest degree the main leading doctrine 
of Cooper v. Slade, that doctrine being that, although payment of 
travelling expenses is merely made an illegal act by s. 86 of the 
Reform Act, 1867, and is not in itself therefore suflScient to avoid 
the election,* yet if it is promised on the condition that the voter 
shall come up and vote it becomes a bribe within the meaning of 
the Corrupt Practices Act, 1854, s. 2." 
Reserving As to reserving a case for the Court of Common Pleas, he said, 

mon Pleas. ^ "I have been asked to refer this case to the Court of Common 

Pleas. If I had the least doubt as to the proper construction of 
these letters, if I thought that they were subject to the slightest 
ambiguity, I should be anxious to refer them to the Court, but 
finding and having no doubt in my own mind that they are not 
subject to any ambiguity, I think that I should be evading the 
proper responsibility which I am boimd to take upon myself if I 
were to express any doubt upon the subject by referring this 
question to the Court of Common Pleas. I shall therefore not 
take any such course.'' 

^ As to the costs, he said, "As to the costs of the petition, I see 

no reason to depart from the usual rule that costs should follow 
the event. With regard to the claim to the seat by the Petitioner, 
and to the recriminatory case of which notice had been given by 
the Respondent, as both of those portions of the petition have 
been given up, 1 think that each of the parties must bear his own 
costs of that part of the enquiry." 

* See tills point commented on in Harwich case, post, p. 64. 



CASE IX. 

BOEOUGH OF ATHLONE. 

Before Babon Fitzgerald and Mb. Justice Barbt, May 31, 1880. 

— t — 

Petitioner : Mr. Edward Shell. 

Bespondent : Sir John Ennis, Bart. 

Counsel for Petitioner: Mr. Murphy, Q.C. ; Mr. Walker, Q.C. ; 

Mr. Fitzgerald. 

Counsel for Respondent: Mr. M*Donough, Q.C. ; Mr. M'Dermott, Q.C. ; 

Mr. Gerard. 



The petition alleged in the third paragraph that " at the said 
election certain electors who were dead or absent were personated 
by their sons or other persons and their votes recorded for the 
Respondent, whereby the Respondent obtained votes to which he 
was not properly entitled, and that the votes so recorded ought 
now to be struck oflf the poll," and in the fifth paragraph that the 
Respondent "under the circumstances mentioned in the third 
paragraph obtained an apparent and colourable majority over the 
Petitioner, whereas in truth and fact the Petitioner has a majority 
of votes." The petition also alleged bribery and undue influence, 
and prayed the seat on behalf of the Respondent. 

The evidence adduced in support of the petition was insufiScient 
to establish a case« 

In support of the allegations contained in the third and fifth Pereonation 
paragraphs of the petition, evidence was offered to prove that 
Thomas Finneran had personated his father, who died in 
November, 1878. 
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Baron Fitzgerald, in his judgment, stated that the material 
facts in relation to this case were these : — 

" His father, whose name also was Thomas Finneran, died in 
November, 1878, and in the rate struck and signed in the month 
preceding his death he unquestionably had been rated in respect 
of certain lands in the borough. The next incident which 
happened was the payment of that rate [after the father's death] 
by Thomas Finneran the son, the party whose vote is objected to. 
He was then in possession of the premises, and he had been so 
from the time of his father's death. He paid the rate, and the 
receipt was given to him. The collector, who received that rate, 
knew before that rate was paid that Thomas claimed to be his 
father's successor as occupier, and when the payment was made 
he told Thomas that he would be entitled to a vote. The next 
incident which took place was the preparation of the list [of 
persons entitled to vote] which prima facie ought to be taken 
wholly and entirely from the rate-book, and, it being made from 
the rate-book, and the name upon the rate -book being unques- 
tionably the name of the father we would (jprimd facie at all 
events) have to assume that the name put down in the list was 
the name of the father, and not the name of the son. The next 
fact which took place after the interval between July, 1878, and 
October, 1878, was the revising of the list by the Chairman. At 
that revision the parties to assist were the clerk of the Union and 
the collector. Now it appears from the evidence that the clerk 
of the Union has, before the revision, been informed of the desire 
of Thomas, the son, to be put upon the list, and the collector had 
(as already mentioned) told Thomas, the son, that he was 
entitled to vote. Under these circumstances, without any notice 
of death or anything else with reference to the party upon the 
list returned by the clerk of the Union, the Chairman passed the 
name. Now the charge is that the dead man, Thomas Finneran, 
was personated at this election by his son, The Irish Act of 13 
& 14 Vict. c. 69, s. 90, enacts that ** if any elector .... shall 
knowingly personate and falsely assume to vote in the name of 
any other person .... whose name appears upon the Eegister of 
Voters then in force .... whether such person shall be living or 
dead, every such person shall be guilty of a misdemeanour "... ., 
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and by the Ballot Act, s. 24, it is extended to the case of a person 
who goes even no further than demanding a ballot-paper, I 
cannot but think that, where personation is charged, what the 
charge of personation means, is a person who with knowledge 
assumes to do the acts which are there contemplated. Now I 
have assumed that there is evidence from which an inference 
might be drawn that the name upon the Register was the name 
of Thomas Finneran the elder. Now what was the position of 
Thomas Finneran the younger ? Neither administration nor any 
will has been proved, but it appears that the father in July, 1878, 
unquestionably expressed in writing in the most solemn manner, 
and with the assistance of a Roman Catholic clergyman, his 
intention that his son should be the owner of this property after 
his death. Under these circumstances, he being the person in 
possession, and being the party entitled to have his name there 
as the rated person, if he had taken the proper steps of altering 
the name of Thomas Finneran into the very same name, am I to 
be prepared to say that this man, when he went and voted, 
' knowingly personated and falsely assumed to vote ' in the name 
of his father? I am wholly unable to do so." 

But it had been also contended by Mr. Murphy, on behalf of Where a vote 

may be struck 

the Petitioner, that if the Court came to the conclusion that in off for persona- 

point of fact and truth the name upon the register was the name ^' 

of the father, however honestly the son, who gave the vote, may 

have believed that it was his own name (and not his father's) 

which was upon the register, the vote given was given by a 

person whose name was not upon the register, and was therefore 

void. 

As to this contention. Baron Fitzgerald said in his judgment : — 
" My impression is that this question is not open to me at all, 
because this is not the charge in the petition. The charge in the 
petition is distinctly that the dead man whose name was upon 
the register was personated by his son.*' 
And Mr. Justice Barry added as to this : — 
" As regards the argument of Mr. Murphy that we should deal 
with the case not as a case of personation, but as a case where 
the voter is a person not having his name at all upon the register, 
having regard to the allegations in the petition, 1 do not think 



60 ELECTION PETITIONS. 

that argument 'is open to the Petitioner here. If it were, I own I 
think it would open up a matter for the gravest consideration." 

At the close of the case, 

Baron Fitzgerald stated that in his opinion the Respondent 
was duly elected. 

Mr. Justice Barry said as follows : — " The judgment pro- 
nounced by my learned brother being in favour of the sitting 
member, any opinion of mine becomes virtually immaterial, 
because, even were I to diflfer from my learned colleague, the 
effect of the Act of Parliament* is still to declare the sitting 
member duly elected. But I deem it right to say that I do not 
differ from that judgment." 
Costs. As to costs, Baron Fitzgerald said, " Considering that the 

majority upon the election was only one, and that there were so 
many cases which legitimately called for enquiry, we do not think 
it is a case for costs." 

* 42 & 43 Vict. c. 95, s. 2. 



CASE X. 

BOEOUGH OF HAEWICH. 

Before Mr. Justice Lush and Mr. Justice Manisty, June 2, 1880. 

Petitioner : Col. Tomline. 

Respondent : Sir Henry Tyler. 

Counsel for Petitumer: Mr. H. Matthews, Q.O. ; Mr. A. L. Sipith. 

Agent : Mr. Stokes. 
Counsel for Respondent: Mr. Waddy, Q.C. ; Mr. S. Tennant. 

Agent: Mr. Hales. 



The petition contained the usual allegations of corrupt 
practices, and claimed the seat for the petitioner. 

9 

Before the conclusion of the trial the Petitioner withdrew his 
claim to the seat, and at the conclusion of the trial the Court 
reported — (1 ) that the Respondent was duly elected ; (2) that the 
Petitioner was by his agent guilty of bribery. 

In the course of the case, 

Before calling a witness who was alleged to have been treated, Amendment 
Mr. A. L. Smith said that by a mistake it was stated in the parti- whendbw^^^^ 
culars that this witness had been treated at the ** White Horse 
Hotel," whereas as a matter of fact he had been treated at the 
** Cliflf Hotel.'* Mr. A. L. Smith asked leave to amend the par- 
ticulars in this matter. 

Mr. Justice Lush said that, unless the counsel for the Respon- 
dent could say that they had been misled and put to inconvenience, 
he should allow the particulars to be amended. 
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Mr. Waddy, for the Respondent, said he could not say that 
they had been misled. 

The particulars were then amended, and the witness was 
sworn. 

Production of The Court was asked to make an order for the production of 
all or any telegrams which had been sent out from the Harwich 
Post-Office at the time of the last election. It appeared that the 
Harwich Post-master had declined to produce any telegrams 
without such an order, and had called attention to the Taunton 
case, 2 O'M. & H. 72, where it had been held that the Post-master 
could not be compelled to produce 'telegrams. 

Mr. A. L. Smith also cited the Stroud case, 2 O'M. & H. 110. 

Mr. Tennant said that the latest case was the Bolton case, 
2 O'M. & H. 140, where Mellor, J., after consulting Bramwell, 
B., made an order for the production of telegrams. 

Mr. A. L. Smith called attention to the fact that the contents 
of the telegrams ordered to be produced in the Bolton case had 
been previously known. 

Mr. Justice Lush said that he must consider the Bolton case 
as entirely overruling the former judgments, which were not con- 
sidered judgments, but merely judgments at the moment. He 
could not follow the reasoning of Bramwell, B., in the Stroud 
case, 2 O'M. & H. 110, on either grounds. He, Bramwell, B., 
seemed to think that there was a strong analogy between com- 
pelling an officer of the Post-Office to produce a telegram, and 
compelling a clerk in a counting-house to produce his master's 
ledger. According to his (Mr. Justice Lush's) mind, there was no 
analogy at all between the two cases, because in the one case the 
master himself could be subpoenaed, but in the other case the 
Queen could not be subpoenaed. With regard to the other 
ground, that it would be a means of producing a disclosure of 
matters which the law held confidential, such as communications 
between solicitors and clients, and certain communications be- 
tween husband and wife, that was a question to be determined 
when the telegram was shown to the judge, but it was not an 
argument against its production by the Post-Office authorities. 
It appeared to him that the legislature, when they transferred the 
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telegraphs to the Post-OflSce, intended that the public should be 
just as well off as they were before, when they could always 
compel a Telegraph Company to produce telegrams just as they 
could compel any person to produce a letter. He therefore 
thought that the decision of Bramwell, B., in the Stroud case 
was really overruled in the Bolton case, and that the Court was 
quite authorised to require the production of the telegrams. The 
statute contemplated that an order should be made, and the 
telegrams must be produced on the following day, 

Mr, Justice Manisty said that, if the telegrams had been 
needed for the purpose of proving some step in a prosecution for 
illegal acts, he could not doubt that they would be, and ought to 
be produced. As a matter of fact they were private telegi'ams, 
not communications with the Government. The Post-OflSce was 
appointed as the place where they were to be deposited from time 
to time, but they were very different from State communications. 
If, again, the production was required for the purpose of revealing 
how a man had voted, the officer having charge of them might 
say that he ought not to produce them, because that would be 
violating the Ballot Act, s. 12, and disclosing the name of 
the candidate for whom the person had voted. But in 
this case the officer made no objection ; he was willing to send 
them if the judges wished him to do so, and therefore he had not 
the slightest difficulty in requesting that they should be sent. 

An order was then made for the production of all the telegrams 
which were sent out from the Harwich Post- Office, from March 
8th up to, and inclusive of, April 2d. 

A witness, who was a voter, but had not voted, was called to In what case a 
prove that he had been sent by the Respondent to Rotterdam on Is^a a^L ^ 
the day before the election, in order that he might not be able to ^^^ political 

•^ ^ opinions. 

vote. He was asked by Mr. Matthews for the Petitioner — 

" Are you a blue or j^ellow voter ? '* 

Mr. Justice Lush : " That will not do. Surely that is a 
violation of the Ballot Act, s. 12." 

Mr. Matthews : "I am not asking how he voted. I am merely 
asking what his declared and avowed sentiments were at the time 
he was sent to Rotterdam. This man never voted at all, and 
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what we are not allowed to ask a voter is how he voted on a 
particular occasion. Your Lordship sees that if I may not ask 
this question 1 cannot account for his being sent to Rotterdam." 

Mr. Tennant. "It was held by Mr. Justice Grove in the North 
Durham case, 3 0*M. & H. 1, that a voter might only be asked 
how he had voted in the event of his having openly avowed his 
political opinions. In this case the witness has not done so, 
therefore he cannot be asked the question." 

Mr. Justice Lush : " That is the conclusion we come to." 

The question was then withdrawn. 



Statement 
made by agent 
after election 
as to what he 
has done not 
evidence 
against prin- 
cipal. 



In order to prove that the Petitioner was guilty of bribery by 
agent, a witness was asked by Mr. Waddy for the Respondent, 
whether one Bevan, who was admitted to be an agent of the 
Petitioner, had told him that he had paid a certain sum of money 
to a voter. 

Mr. Justice Lush : " This would be very good evidence against 
Bevan if he were indicted for bribery, but how can it be evidence 
against the Petitioner ? The statement of an agent made after 
a transaction is not (evidence against the principal. The nearest 
analogy is that of a master and servant, and the statement of a 
servant made after a transaction is over as to what he has himself 
done, is not evidence against the master." 

The question was then withdrawn. 



Payment of 
illegal ex- 
penses. 



It was proved that the Liberal Central Office, 41, Parliament 
Street, shortly before the General Election, issued the following 
circular,* accompanied by a copy of the Act of 43 Vict. c. 18 : — 



* With regard to this circular, the following questions were asked in the 
House of Commons : — 

On June 15, 1880, Mr. Gorst asked whether the Secretary of State for the 
Home Department had given further consideration to the circular of the 
" Liberal Central Office,'' and to Mr. Justice Lush's opinion that " it suggested 
to the partisans of the Liberal party throughout the country how they might 
violate the law with comparative impunity and yet secure a safe majority,'' and 
whether he intended to submit the case to the consideration of the Public 
Prosecutor ] 

Sir W. Harcourt. — When the Act for the establishment of a Public Prose- 
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** Some apprehension prevails as to the effect of the new Act 
(43 Vict. c. 18) as regards the conversance of borough voters. 

cutor was passed last Session, my predecessor in office pointed out — I think 
with great wisdom— the advantage of placing the responsibility for prosecu- 
tions undertaken by the State in the hands of " a permanent officer, who would 
be absolutely free from all political bias." It will be obvious to the House 
that this consideration applies with peculiar force to dealing with cases arising 
out of election matters. The Act of last Session and the regulations made 
under it for the creation of a Public Prosecutor defines his duty to be ." the 
taking action in such class of cases as have hitherto been conducted by the 
solicitor of the Treasury, by order of the Secretary of State, and in other cases 
for the proper conducting of which, in his opinion, the ordinary mode of pro- 
secution is insufficient.'' It seems to me that there is a great advantage in 
having in the Public Prosecutor an independent authority to determine upon 
his own judgment on the action to be taken. First, generally, because it is 
not convenient that the Home Office, which has ultimately to revise sentences, 
should be the instigator of prosecutions ; and, secondly, because it ia very de- 
sirable that the Executive Government of the day should be dissociated from 
judicial proceedings which may be supposed to involve political and party 
questions. I have, therefore, declined to interfere in all the cases where I 
have been asked to institute prosecutions relating to election matters. The 
proper course now is, when any person thinks that in any such case there is 
ground for criminal proceedings, and that the ordinary mode of prosecution is 
insufficient, he should bring the matter under the immediate cognizance of the 
Public Prosecutor, who will take such action upon it as in his unfettered judg- 
ment he deems fit and expedient. 

Mr. Gorst. — In consequence of the right honoui-able gentleman not having 
answered my second question, I shall on Thursday ask the right honourable 
gentleman the Prime Minister whether upon the committee responsible for the 
issue of the circular in question there do not appear the names of Sir William 
Granville Harcourt (cheers), the Right Honourable William P. Adam, Lord 
Kensington, Sir Henry James, and the Marquis of Hartington. (Laughter and 
cheers). 

On June 17, 1880, Mr. Gorst asked the First Lord of the Treasury whether 
upon the committee responsible for the issue of the Liberal Circular alluded to 
by Mr. Justice Lush, the names appear of the following members of Her Ma- 
jesty's present Government : — Sir William Vernon Harcourt, Lord Kensington, 
the Right Honourable W. P. Adam, Sir Henry Jame% and the Marquis of 
Hartington. 

Mr. Gladstone. — I must read this question, I think, in order to have a full 
view of its scope in connection with a former question asking my right honour- 
able friend the Home Secretary what steps he intended to take, in order to 
discover and bring to justice certain persons guilty of misdemeanour. I am 

VOL. III. F 
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What the Act does is to repeal 30 & 31 Vict. c. 102, s. 36, so far 
as it prohibits payment of any money on account of the convey- 
ance of any voter within the borough, leaving the clause in full 
effect as prohibiting the payment of money on account of the 
conveyance of any borough voter who may chance to be residing 
beyond the limits of the borough. 

" Be it observed that payment in the latter case is an illegal 
pa3rment, subjecting the party making it to a fine of 40a. under 
17 & 18 Vict. c. 102, s. 7, but if not accompanied by any promise 
or condition will not aflfect the validity of the vote or the return of 
the candidate for whom such vote is given. 

" By Order. 

*' Liberal Central Office, 
" 41, Parliament Street, 

" London, March 20, 1880." 

Mr. VuUiamy, the Petitioner's agent, stated in his evidence 
that he acted upon the hint contained in this circular, and that 
certain voters " who were absent from the borough shortly before 
the polling-day, in the ordinary course of their trade as bargemen, 
were paid after the election by an agent of the Petitioner, with 
the knowledge and by the authority of the Petitioner, sums of 
money as for their travelling expenses to and from the 
borough, and that such sums of money were respectively in 
excess of such expenses and were known by the Petitioner s 

myself in a state of happy ignorance of all the facts of the case, but I do know 
as much as this — that there is such an association as the Liberal Association. 
(Laughter.) I have further ascertained that there is a committee of that asso- 
ciation, and that several members of Her Majesty's Government belong to 
that committee ; but unfortunately my right honourable friend the Home 
Secretary of State does not belong to it. (Hear, hear.) In these circumstances, 
I trust that my honourable and learned friend will excuse me from going fur- 
ther in the recognition of the particular terms of the question, and especially 
as he speaks of "the committee responsible for the issue of the circular.'* 
About that responsibility I know nothing, and do not wish either to give an 
opinion upon it, or to state any particulars of which I am not fully cognizant. 
I need not, I think, say more on the subject now that I have answered the 
question to the best of my ability. (Ironical cheers from the Opposition.) 
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■ 
agent, who fixed the amounts to be paid, to be in excess of 

such expenses, but that such excess was not known to the 

Petitioner/'* 

Mr. Justice Lush, in his judgment, said as to this : " I must 
say that I heard this piece of evidence with surprise and regret. 
I could not have supposed that a representative body, to whom 
the adherents of one of the great political parties naturally look 
for counsel and guidance, should suggest to their partizans 
throughout the country how they might violate the law with com- 
psirative impunity, and yet secure a safe majority. It is true 
they do not in terms counsel the agent thus to act, but, if 
those who authorised, or who issued that circular, were now on 
their trial for the misdemeanor, a jury would probably not 
hesitate for a moment to find that the circular was calculated, 
and was intended, to incite to a breach of the law.'* 

Mr. Justice Manisty expressed his entire concurrence in these 
observations, and then went on to say with regard to the conduct 
of the Petitioner : — 

" I wish to reserve to myself the further consideration of the 
question, whenever it shall arise, whether a candidate who acts 
as the Petitioner did is not guilty of personal bribery within 
the meaning of the Corrupt Practices Act, 1854. I agree that 
the mere payment by a candidate after an election to an absent 
voter, who has come of his own accord and voted, of his reasonable 
travelling expenses, is only an illegal payment within the meaning 
of 30 & 81 Vict. c. 102, s. 36. There must be something 'plus 
the mere payment to make it a corrupt payment, and conse- 
quently bribery. Whether the circumstances of this case do or 
do not render the payments corrupt, and make the candidate 
personally guilty of bribery, is a question of great importance, and 
one which has never yet been decided. Anything more improper 
and morally corrupt on the part of a candidate, or more calculated 
to corrupt a constituency than what was done in the present case, 
I cannot conceive, but whether it was such as to render the 
Petitioner personally guilty of bribery is a question which 
remains undetermined." 

* The words in inverted commas are taken from the certificate and report of 
the Judges. 

F 2 
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What consti- It was proved that upon the retirement of Colonel Jervis, who 
s agency, j^^^ represented the borough for fifteen years without opposition, 
a number of the leading residents formed themselves into a per- 
manent association for the purpose of watching over the interests 
of their party, and after looking round for some time for a suc- 
cessor to Colonel Jervis, ultimately fixed upon the Respondent, 
and invited him to become their representative. These gentle- 
men became known as " the Conservative Committee,** and after 
the Respondent had commenced his canvass, they continued to 
act on their own behalf as they had done before, and assisted the 
Respondent in his candidature, in furtherance of the interests of 
their party. Shortly after his first arrival in the borough the 
Respondent appointed one of the members of this association, 
Mr. Hales, a solicitor, having offices both in Harwich and London, 
to be his election agent. The Respondent's address to the con- 
stituents was settled in consultation with this association, and 
was left with them so that they might get it printed and circu- 
lated. Four committee-rooms were taken by Mr. Hales, and 
four others by the members of the association, the expenses of 
all of them being charged to the Respondent, and paid by Mr. 
Hales, and returned to the Town-Clerk as part of the election 
expenses. It appeared that as to canvassing the borough, the 
Respondent had from the outset determined, and that he had 
made his determination known to the association, that his canvass 
in the borough should be a personal one, and that this deter- 
mination was strictly carried out. He was usually accompanied 
on his canvass by some two or three members of the association, 
for the purpose of conducting him to the voters' residences, and 
introducing him to the voters, but, having done this, they left the 
Respondent to solicit the vote of, and otherwise deal with, the 
voters as he himself thought best. There were no canvassing 
books, and not a single report was, from the beginning of the 
canvass to the end of the poll, brought into the central com- 
mittee-room other than that of the Respondent himself. 

It was argued on behalf of the Petitioner that all the members 
of this association stood in the relation of agent to the Respondent, 
and that he was therefore liable for any corrupt act committed by 
any one of them. 
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Mr. Justice Lush, in his judgment, said that if nothing more 
had appeared than the facts first stated as to the Respondent's 
connection with this association, and if the Respondent had not 
determined, and made known his determination to the association, 
that his canvass should be a personal one, there would have been 
strong primd facie evidence of agency on the part of the whole 
association, but, looking at the whole circumstances of the case, ' 
he came to the conclusion that none of the members of this asso- 
ciation, except Mr. Hales, were in the proper and legal sense 
agents of the Respondent. " It is clear to me," he said, " in this 
case that the Respondent employed one agent only, Mr. Hales, 
and that neither he nor Mr. Hales employed any one to canvass 
or to take such general management of the election as included 
canvassing. It is also clear to my mind that neither the Respon- 
dent nor Mr. Hales knew that these persons, who are alleged to 
have bribed and treated, had taken upon themselves to canvass. 
Neither the Respondent nor Mr. Hales authorised them, either 
expressly or by implication, to procure voters for him, and the 
Respondent is not responsible for their acts." 

Mr. Justice Manisty also commented upon these facts in his 
judgment, and came to a like conclusion. "I adopt," he 
added, "what was said by the late Baron Channell in the 
Shrewsbury case, 2 0*M. & H. 86." 

As to the general question of agency, Mr. Justice Lush, in his Agency dis- 
judgment, said as follows : — ^^^® * 

" The relation between a candidate and a person whom he 
constitutes his agent is much more intimate than that which sub- 
sists between an ordinary principal and agent. The closest 
analogy is that of a sheriflf and his under-sheriflf and bailiffs. 
For, as regards the seat, the candidate is responsible for all the 
misdeeds of his agent committed within the scope of his autho- 
rity, although they were done against his express directions, and 
even in defiance of them. There iar never any difficulty or doubt 
as regards this proposition. The difficulty always is when there 
is no express appointment to determine whether the wrong-doer 
did or did not stand in the relation of agent to the candidate, 
in respect to the particular matter of complaint. An agent is 
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a person employed by another to act for him and on his be- 
half either generally or in some particular transaction. The 
authority may be actual, or it may be implied from circum- 
stances. It is not necessary in order to prove agent to show 
that the person was actually appointed by the candidate. If a 
person not appointed were to assume to act in any department 
of service as election agent, and the candidate accepted his ser- 
vices as such, he would thereby ratify the agency, so that a 
man may become agent of another in either of two ways, by 
actual employment or by recognition and acceptance. The next 
question is, if agent, what is he agent for ? If a person were 
appointed or accepted as agent for canvassing generally, and he 
were to bribe or treat any voter, the candidate would lose his 
seat. But if he was employed or accepted to canvass a parti- 
cular class, as if a master were asked to canvass his workmen, 
and he went out of his way and bribed a person who was not his 
workman, the candidate would not be responsible, because this 
was not within the scope of his authority. And for the same reason, 
if a person whom the candidate had not in any way authorised to 
canvass at all for him, were to take upon himself to bribe a voter, 
the candidate would not be responsible for the "wrongful act. No 
candidate could ever secure a seat, if he were made answerable 
for the acts of unauthorised persons." 

Payment of As to the payment of money, after an election is over, as 

eiection^^**^ reward for coming to vote, Mr. Justice Lush, in his judgment, 
reward for gaid as foUows : — 

Totmg. 

" Is the gift of money as a reward for coming to vote and voting 
a corrupt gift within the meaning of s. 2 of the Corrupt Practices 
Act, 1854. I am of opinion that it is. I think that there is a 
material distinction between treating after an election and giving 
a money reward after an election. I adhere to the judgment 
which I delivered in the Brecon case,* that an entertainment 
given to a party of friends and supporters, including several 
voters, after an election, to celebrate the victory which has been 
obtained, was not of itself corrupt. Treating is primd facie an 

♦ 2 O'M, & H. 44, 
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innocent act, and to make it a corrupt practice it must appear to 
have been done with a corrupt motive, and when given after an 
election is over, must be shown to have been given in fulfilment of 
an antecedent promise or expectation held out in order to influ- 
ence the vote. But the payment of money as a reward for having 
voted is corrupt in itself; it tends to destroy the independence 
of the voter, and is demoralising in its influence on all the parties 
concerned. The 5 & 6 Vict. c. 102 specially prohibited any pay- 
ment or gift under any pretence whatsoever ; its words were * the 
payment or gift of any sum of money or other valuable considera- 
tion whatsoever to any voter before, during, or after any election, 
or to any person on his behalf, or to any person related to him 
by kindred or affinity, and which shall be so paid or given on 
account of such voter having voted, or having refrained from 
voting, whether the same shall have been paid or given under the 
name of head money, or any other name whatever, or whether 
such payment shall have been in compliance with any usage or 
practice or not, shall be deemed bribery.' Had that Act been the 
Act in force now, there cannot be a doubt that any excess over 
the expenses which these men had incurred, would have been a 
reward which would have vitiated the election and been bribery 
under that Act. The Act which is now in force, the Corrupt 
Practices Act, 1854, was passed, as it expressly recites, to make 
the law still more stringent than it was before. To hold that a 
payment, which would have been bribery under the former Act, is 
not bribery now, would be to relax instead of to increase the 
severity of the former Act." 

Costs followed the event, but with regard to the costs of certain Oosts. 
witnesses who had been subpoenaed to give evidence as to the 
recriminatory case, but who were not required when the claim of 
the seat had been withdrawn, 

Mr. Justice Lush said, " We must give directions that the 
Registrar wiU be good enough to examine and not to allow wit- 
nesses who, in his opinion, were called for the purpose of the 
scrutiny after it was no longer sought.'' 



CASE XI. 

BOROUGH OF GLOUCESTER. 

Before Baron Pollock and Mr.- Justice Hawkins, June 9, 1880. 



>■ 



Petitioners : Edmund Digby Worsley ; James Franklin ; George Twyford. 

Respondents : Thomas Robinson ; Charles James Monk. 

Counsel for Petitioners : Mr. H. Matthews, Q.C. ; Mr. H. D. Greene. 

Agent : Mr. Cooke. 

Counsel for Respondent Monk : Mr. A. L, Smith ; Mr. R. Biron. 

Agents : Messrs. Sbarpe, Parker, and Co. 

The Respondent Robinson was not represented. 



The petition contained the usual allegations of corrupt practices, 
and did not pray the seat. 

At the commencement of the case — 

Mr, Matthews, for the Petitioners, stated that on the previous 
Monday the Respondent Robinson served notice on the Peti- 
tioners that he did not intend to oppose the petition. He there- 
fore proposed very briefly to prove bribery by persons for whose 
acts the Respondent Robinson must be held responsible. He 
further stated that he would, with the sanction of the Court, 
content himself with this in the first instance, and would not 
oflfer, at present, any evidence against the Respondent Monk. 
He asked Mr. Biron, who appeared for the Respondent Monk, 
whether he agreed to the case against his client being postponed 
until the Court had heard the case against the Respondent 
Robinson, 
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' Mr. Biron said that he was in the hands of the Court, but 
that he saw no objection to the course proposed by Mr. 
Matthews. 

Mr. Justice Hawkins observed that the Respondent Monk 
was in Mr. Biron' s hands, not in those of the Court. 

After several witnesses had given evidence of bribery by agents 
of the Respondent Robinson, Mr. Matthews submitted that a 
sufficient case had been made out to unseat the Respondent 
Robinson. 

Baron Pollock : " Is that your case, Mr. Matthews^ or have 
you any other witnesses you wish to call, I mean upon the whole 
petition ? " 

Mr. Matthews : ^'1 ask your Lordship's permission to go into 
the case against Mr. Robinson in the first instance, and to keep 
the cases distinct." 

Baron Pollock : " We cannot express any opinion with refer- 
ence to the first part of the case till we know whether you intend 
to go any further. I understand you did not intend to call any 
evidence against Mr. Monk." 

Mr. Justice Hawkins : " We must leave you to conduct the 
case, we cannot pronounce part of a judgment, it must be one 
entire judgment." 

Mr. Matthews, after consulting with his clients, said, '^ I am 
instructed not to offer any further evidence of any kind, unless 
your lordships desire me to do so. I do not think any public 
interest would be served by further enquiry." 

Baron Pollock : *' That being the case against the Respondents, 
we ought now to ask formally whether any one appears for the 
Respondent Robinson." 

Mr. Justice Hawkins : '' Or does he appear himself, or does he 
wish to appear." 

No one came forward as appearing for the Respondent Robin- 
son. 

Baron Pollock then asked, " Does any one appear for Mr. 
Monk ? " 

Mr. Biron: *'I appear for Mr. Monk, and I submit that there 
is nothing for Mr. Monk to answer." 
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Mr. Justice Hawkins: "You do not propose to make any 
speech." 

Mr. Biron : " I do not, my lord." 

Baron Pollock then delivered judgment on the whole case, 
and stated that evidence of a very clear and ample character had 
been given, which satisfied the Court that at least two or three 
persons had been bribed by a person who undoubtedly was an 
agent of the Respondent Robinson, and consequently the election 
of the Respondent Robinson was void. As to the Respondent 
Monk, as the Petitioners in the exercise of their discretion had 
thought it right not to oflfer any evidence which affected him, 
" we must," he said, " deal with this as we should with any other 
matter in a legal enquiry. * De non apparentibus et non existen- 
tibus eadem est ratio,' and as there is no charge before us 
upon which we can in any way act, or which can affect the 
return of Mr. Monk, it will be our duty to report that Mr. Monk 
was duly elected at the late election." 

Mr. Justice Hawkins concurred. 

CoetB. Mr. Matthews then applied for the Petitioners' costs as against 

Mr. Robinson. 

The Court granted this application on the understanding that 
the precise amount should be afterwards settled in Judges' 
chambers. 

Mr. Biron, for the Respondent Monk, stated that he was not 
instructed to ask for any costs. 

Mr. Justice Hawkins : " If you would rather not have your 
costs " 

Mr. Biron : *' It is not for me to decide, I am not instructed to 
ask for them." 

Mr. Matthews : " Then the petition as to the Respondent 
Monk will be dismissed without costs." 

Mr. Justice Hawkins : " Without costs because he makes no 
application for them, you understand that, Mr. Biron, and for 
that reason only." 

The following special report was subsequently made as to this 
case : — 
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In the matter of the City of Gloucester Election Petition. 

We, Sir Charles Edward Pollock, knight, one of the Barons 
of the Court of Exchequer, and Sir Henry Hawkins, knight, one 
of the Justices of the High Court of Justice, two of the Judges 
for the time being for the . trial of election petitions in England, 
do hereby, in pursuance of the Parliamentary Elections Act, 
1868, and the Parliamentary Elections and Corrupt Practices 
Act, 1880, certify that upon the 9th day of June instant (1880), 
we duly held a Court within the City of Gloucester for the trial 
of, and did try, the election petition for that City between 
Edmund Digby Worsley, James Franklin, and George Twyford, 
Petitioners ; and Thomas Bobinson and Charles James Monk, 
Respondents. 

And, in further pursuance of the said Acts, We certify that at 
the conclusion of the said trial we determined that the said 
Thomas Robinson, one of the members whose return and election 
were complained of in the said petition, was not duly elected, and 
that his election and return were void, because he, by his agent, 
one John Clement Morris, was guilty of bribery at and before 
the said election, and that the said Charles James Monk, the 
other of the said members whose return and election were com- 
plained of in the said petition, was duly elected and returned. 

And whereas charges were made in the said petition of corrupt 
practices haying been committed at the said election to which the 
petition refers, we in farther pursuance of the said Acts, report 
as follows : — 

That upon the trials of the said petition no corrupt practice 
was proved to have been committed by or with the knowledge or 
consent of any or either of the candidates at the said election. 

And, in further pursuance of the said Acts, we further report 
that the persons who were proved at the trial to have been guilty 
of corrupt practices, namely, of bribery at and before the said 
election, are : — 

John Clement Morris, Joseph Stoddart, and Thomas Mea- 
dows. 

And, in further pursuance of the said Acts, we report that there 
is reason to believe that corrupt practices extensively prevailed at 
the election to which the petition relates. 
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And, in further pursuance of the said Acts, we specially report 
the following matters which arose in the course of the trial, an 
account of which in our judgment ought to be submitted to the 
House of Commons. 

The petition was presented against the said Thomas Robinson 
and Charles James Monk jointly, and charged them jointly and 
severally with bribery, treating, and intimidation and undue 
influence, before, during, and after the said election. 

In the particulars of the bribery a\leged and charged against 
the Respondents, no less than eighty cases of bribery were speci- 
fically mentioned. 

On the day before the trial, the Respondent Thomas Robinson, 
by a notice under his hand, signified his intention not to oppose 
the petition. 

At the trial, the Respondent Thomas Robinson did not appear 
either in person or by counsel or otherwise to oppose the petition. 
The Respondent Charles James Monk did appear by counsel. 
The evidence of Joseph Stoddart and John Clement Morris 
(shorthand notes of which accompany our report) was abun- 
dantly sufficient to satisfy us that bribery had been committed 
by John Clement Morris, an agent of the said Thomas Robin- 
son, that he had bribed Joseph Stoddart, Thomas Meadows, 
and a third man, whose name was unknown, to vote. 

Stoddart was the first witness examined, and it will be seen 
that in his evidence he stated that he was asked by Morris to 
vote for Monk and Robinson. 

This witness was allowed to leave the box unquestioned by 
Mr. Monk's counsel. It is due to Mr. Monk to say that Morris, 
who was afterwards called, denied that he had mentioned Mr. 
Monk's name, but this was after Stoddart had left the box. 

No other evidence was oflfered with respect to any one of the 
other cases mentioned in the particulars, and there was no attempt 
made to establish any one of the charges made against Mr. Monk 
or his agents. 

We have no reason to suppose that in delivering the particulars 
the Petitioners acted otherwise than under a belief that they would 
be in a condition to affect both the seats. 

Before the trial we believe that the charges of personal bribery 
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against Mr. Monk were abandoned, but no application was made 
to withdraw the charges of corrupt practices through his alleged 
agents, and his counsel appeared in Court as though those charges 
were to be persisted in. 

No explanation was oflfered to us as to the reasons why no 
attempt even to prove those charges was made, notwithstanding 
they had never been withdrawn. 

And no observation was addressed to us by Mr* Monk's counsel 
which indicated to our minds that he was surprised at the course 
adopted, and at the sudden abandonment of the petition so far as 
it aflfected Mr. Monk. 

Moreover, after our judgment was given declaring Mr. Monk 
to have been duly elected, Mr. Monk's counsel made no application 
for his costs, which we were prepared to award him had he asked 
for them, as we intimated to him ; but he declined to make any 
application upon the subject 

Under these circumstances we are not satisfied that the aban- 
donment of the case against Mr. Monk was not the result of an 
arrangement made with the view of withholding from us the 
evidence of the extensive corrupt piractices which there is reason 
to believe had taken place at the election. 

Given under our hands, this 15th day of June, 1880. 

C. E. Pollock. 
H. Hawkins. 



CASE XII. 

BOROUGH OF WESTBURY. 

Before Mr. Justice Lush and Mr. Justice Manistt. June 14, 18S0. 



Petitioner : Abraham Laverton. 

Respondent : Charles Nicholas Paal Phipps. 

Counsel for Petitioner : Mr. Day, Q.C. ; Mr. R. Biron. 

Agents : Messrs. Sharpe, Parker, and Pritchard. 

Counsel for Respondent : Mr. Collins, Q.C. ; Mr. Pitt Lewis. 

Agents : Messrs. Cruttwell, Daniells, and Cruttwell. 



Political asso- 
ciation how 
far agents of 
candidate. 



The petition contained the usual allegations of corrupt practices, 
but did not claim the seat. 

It was proved that several persons had been guilty of corrupt 
practices, but it was not proved that these persons were agents of 
the Respondent. 

In the course of the case, 

It was proved that in the borough of Westbury there was an 
association formed consisting of persons attached to the Conserva- 
tive cause, who voluntarily assembled together to promote their 
own political views. The Respondent did not in the first instance 
apply to them, but they sent to him a requisition asking him to 
become their representative, whereupon he attended some of their 
meetings in order to expound his political views. After that the 
connexion between the Respondent and the Association ended. 
The Association did not become his Committee, and as a matter 
of fact the Respondent had no Committee. He took an oflftce 
for the business of the election, and the Association took another 
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office for themselves, but there was no' interchange of information 
between them, and, beyond an occasional inquiry to know how 
matters were going on, there was no communication at all between 
the Respondent and this Association^ 

Mr. Day^ for the Petitioner, contended that this Association 
must be regarded as agents of the Respondent by recognition and 
acceptance of their services, so as to make the Bespondent liable 
by implication for any corrupt practice committed by any member 
of the Association. 

Mr. Justice Lush in his judgment, said as to this, — " This is 
not a new subject in the experience of election Judges. A similar 
state of things existed at Westminster in the election of 1868. 
There one Davies canvassed for the working men's Conservative 
Association, a society of working men, who, however, subscribed 
but little to its funds, all the rest of the funds being subscribed 
by the sitting member and his partners. The sitting member 
withdrew from the society on becoming a candidate, the funds 
were spent in canvassing, but the evidence was that the society 
was an independent body acting on its own behalf. The Counsel 
in that case raised the same argument which Mr. Day has ad- 
dressed to us, but Baron Martin held that Davies was not an 
agent of the sitting member. That is reported in 1 O'M & H.91. 
Mr. Justice Blackburn laid down the same doctrine in the Staley- 
bridge case, which is reported in the same volume, p. 72. In 
accordance with these views, which are sanctioned both by the 
common law and by common sense, we hold that no member of 
this Association was, as such, an agent of the Bespondent for any 
purpose connected with the election.** 

Mr. Justice Lush, in his judgment, declared the Bespondent 
duly elected. 

Upon the subject of agency Mr. Justice Lush, in his judgment Ab to agency. 
said as follows : — 

" I had occasion last week, in the Harwich case,* to consider 
and define how agency may be constituted, and how the extent of 
authority may be measured. I repeat what I said on that occa- 

• Ante, pp, 68, 69. 
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sion, that an agent is a person employed by another to act for 
him, and on his behalf, either generally, or in some particular 
transaction. The authority may be actual, or it may be implied 
from circumstances. It is not necessary, in order to prove 
agency, to show that the person was actually appointed by the 
candidate. If a person not appointed were to assume to act in 
any department of service as election agent, and the candidate 
accepted his services as such, he would thereby ratify the 
agency, so that a man may become the agent of another in either 
of two ways — by actual appointment, or by recognition and 
acceptance of his services. If agent, the next question is, what 
is he appointed to do ; or, if not appointed, what kind of service 
does he profess to do which is accepted by the principal. If 
a person were appointed or accepted as agent for canvassing 
generally, and he * were to bribe a voter, the candidate would 
thereby forfeit his seat. But if he was appointed or accepted to 
canvass a particular class, as if a master were asked to canvass 
his workmen, and he were to go out of his way, and bribe a 
person who was not his workman, the candidate would not be 
responsible. In the one case the agent would be acting within 
the scope of his authority, though it may be in abuse of it ; in 
the other, he would be acting beyond his authority, and would 
be no more to the candidate than a stranger. And of course it 
follows that if a person whom the candidate had not authorised 
to canvass at all, or to take such part in the management of an 
election as included canvassing, whatever else he was employed 
to do, were to take upon himself to bribe a voter, the candidate 
would not be responsible for that wrongful act. No candidate 
could ever make sure of a seat, if he were made responsible for 
the acts of unauthorised persons." 

Costs. Costs followed th^ event. 



CASE XIII. 

BOROUGH OF GRAVESEND. 

Before Mr. Justice Dbnman and Mr. Justice Lopes, May 31, 1880. 



Petitioner : Sir Francis Tmscott, 

Respondent : Thomas Bevan* 

Counsel for Petitioner: Mr. Day, Q.C. ; Mr. E. Clarke, Q.C. ; Mr. Coward. 

AgejUs : Messrs. Chorley, Crawford, & Co. 

Counsel for Respondent: Mr. Cave, Q.C. ; Hon. Chandos Leigh ; 

Mr. Lockwood. 

Agents : Messrs. Wyatt, Hoskins, and Hooker. 



The petition contained the uaual allegations of corrupt prac- 
tices, and claimed the seat for the Petitioner. 

The evidence given in support of the petition was such as to 
satisfy the Court that the election was void on the ground of 
bribery by agent. 

Mr. Day, for the Petitioner, said that he should abandon the 
claim of the seat on account of the difficulty connected with the 
scrutiny, having regard to the principles of the decision in the 
Boston case, 2 0*M. & H. 168, and Malcolm v. Parry, L. R. 9 
C. P. 610. 

Mr. Cave, for the Respondent, then opened the recriminatory Recriminatory 
case ; but after a certain amount of evidence had been given in ^y ^ g^^f 
support of it, ^°*^- 

Mr. Justice Lopes drew the attention of Mr. Cave to the 53rd 

VOL. III. G 
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section of the Parliamentary Elections Act, 1868, and inquired 
whether, inasmuch as the claim of the seat had been withdrawn, 
the petition did not take the form of a petition in which there 
was no claim of the seat originally, and in which therefore the 
recriminatory case could not be proceeded with. 

Mr. Cave said there was no authority upon the subject. 

Mr. Justice Lopes further pointed out that it appeared to 

him * that, if the present Petitioner were to stand again, the 

Respondent would not be precluded from setting up against him, 

if he were elected, the subject-matter of these recriminatory 

charges. 

Costs of re- Mr. Justice Denman suggested that the case might be ad- 

c£wT*5*no7 joumed, and an application might be made to the Common Pleas 

proceeded Division to decide the point of law. 

Mr. Cave then intimated that he did not desire to go on any 
farther with the recriminatory case, but that an important point 
with regard to this part of the case was the question of costs. 

After some discussion, it was agreed that the case should not 
be further proceeded with, and that the question of costs upon 
the recriminatory charges should be left to the discretion of the 
Court. 

Their Lordships having consulted together, 

Mr. Justice Denman gave their decision upon the point, as 
follows : — 

** This question is purely in the discretion of the Court ; and 
although it is one which involves considerations relating to costs, 
which are important, yet I think the principle involved is pretty 
plain. We decided a day or two ago that the Bespondent was 
not duly elected ; whereupon Mr. Day, for the Petitioner, 
announced that he withdrew his claim to the seat and to a 
scrutiny. The Respondent assented to that course, and the Court 
also intimated their assent; and thereupon Mr. Cave, for the 
Respondent, without objection at the time, proceeded to open his 
recriminatory case against the Petitioner. But before the evidence 
in support of that case was closed, my brother Lopes suggested a 
very grave doubt whether this recriminatory case, in the face of 

* See Stevens v. TUlett, L. R. 6 C. P. 147, 
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all that had happened, — the scrutiny having been withdrawn 
with the absent of the other sidQ and of the Court, — ^was not 
really altogether coram non judice. I felt that the point was an 
important and difficult one ; and I suggested that before the case 
was further proceeded with, a case should be stated for the 
Common Heas Division to decide whether we were reaUy autho- 
rised, under the circumstances, to deal with this recriminatory 
case at alL But the parties then intimated that they did not 
desire to carry the recriminatory case any further, and would 
leave the question of the costs upon the recriminatory charges to 
be dealt with by the Court. Now the Court sees no objection to 
the recriminatory charges being withdrawn, and it does so on the 
ground that there would be nothing final in the decision of the 
Court upon a question such as this. That point is well settled.* 
Therefore the only question remaining is that of the costs relating 
to this recriminatory case. What has taken place is this : Mr. 
Cave opened the recriminatory case, and brought forward evi- 
dence in support of it. It was then withdrawn, because the 
Court intimated a very grave doubt as to whether it v^as coram 
judice or not. It is withdrawn because the Court sanctions its 
withdrawal upon the ground which I have mentioned, namely, 
that nothing here would be final in the matter ; and it is with- 
drawn because it would be a serious expense to the parties if an 
argument were taken to the Common Pleas Division unneces- 
sarily ; and a still more terrible expense if this recriminatory 
case were to be persisted in and fought out. That being so, it 
appears to us that the right view is in analogy with all similar 
cases where it is impossible to say finally that either party was 
in the right, or either party in the wrong, or that it is the fault 
of either party to have done what was done. Mr. Cave perhaps 
improperly assumed that he had a right to go into the case 
{perhaps, I say) ; and Mr. Day perhaps improperly (and not 
seeing at the moment that the objection was so formidable as 
both, sides now admit it to be) assented to Mr. Cave doing 
SO4 That being the nature of the case from that time down to 



* See Steveria v. Tillett, L. R. 6 C. P. 147. 

G 2 
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the present^ we think that each party ought to bear his own 
costs." 

In the course of the case, 
Payment of It was provcd that on the day before the polling day a com- 

acorrapt munication was made to all the persons in the Respondent's 

practice. employ, nearly 1,000 in all, of whom 180 were voters, and be- 

tween 700 and 800 were relations of voters, that on the polling 
day they would have a holiday, but would be paid as usual for 
that day, and that they must come the next morning at seven 
o'clock and give in their time for the previous day. Accordingly 
the next morning the men went to the works at seven o'clock 
and gave in their time, and were then supplied by the foreman 
— one Weeks — (who was admitted to be an agent of the Re- 
spondent) with blue rosettes (the Respondent's colour) ; they 
then went home to breakfast, and afterwards went to the poll in 
procession with Weeks at their head, and voted. No work was 
done on that day, but they were paid their full day's pay. It was 
also proved that at the two previous elections a holiday had been 
given to the Respondent's men, but no payment was made to 
them in respect of that day ; also, that during the last twenty- 
five years no payment had ever been made to the men on holidays 
given by the firm. 

On behalf of the Respondent it was proved that his canvass had 
been completed before the promise of the holiday and day's pay 
had been given, and that all the voters in his employ had promised 
him their votes. 

Mr. Justice Denman, in his judgment, said as to this : — 
** In these circumstances it was contended by the Petitioner 
that the Respondent, by his agent Weeks, was guilty of bribery, 
and that Weeks made the above-mentioned communication to the 
men with the intention of influencing or securing their votes. It 
was urged on the other side that it was a mere act of benevolence 
or justice, and had no connexion with the pending election. We 
cannot adopt this latter view. We think it beyond all question 
that Weeks had the election in view when he made his communi- 
cation to the men on the night preceding the polling-day, and 
intended it to influence the votes of all who might be doubtful, 
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and the fact that Weeks consulted the Respondent's election agent 
(who was a clothier and not a lawyer) as to the legality of such a 
payment, so far from weakening, confirms the view which we are 
constrained to take of the above transaction/' 

As to costs the Court said as follows : — 

"With regard to the costs of this petition we think that they Ci»stg. 
should be borne by the Respondent, except so far as relates to 
the scrutiny and recriminatory case, the coats as to which have 
been already specially dealt with by us,* and except so far as 
relates to two charges of bribery which have not been sustained. 
So far as these two charges are concerned we order that each party 
pay his own costs/' 

* See above, p. 82. 



CASE XIV. 

BOEOUGH OF CHELTENHAM. 

Bepobk Baron Pollock anb Mr. Justice HAWEiNa, June 2, 1880. 

Petitioners: Pakenham and others, 

Regpondent : Baron de Ferrieres. 

Counsel for Petition's : Mr. E. Clarke, Q.C. ; Mr, H. D. Greene ; 

Mr. Macartney, 

Agent ; Mr, Frederick Stroud« 

Counsel for Respondent : Mr. Murphy, Q.C. ; Mr. J, O. Griffita, Q.C. ; 

Mr. Ji. Morton Brown. 

Agent: Mr, J. Chesshyre. 



Th:p: petition contained tjie usual allegations of corrupt prac- 
ticeg. 'It also alleged that the Respondent, as being an alien, 
was incapable of being a Member of Parliament, It concluded 
by praying the seat on behalf of the Petitioiier, 

Construction of Jn support of tJic allegation in the petition as to the Begpondent 

Naturalisation ... ... 

Act. bejng mcapabje, as an alien, of sitting in Parliajnent, 

Mr, Clarke, for the Petitioner, put in a copy of the Private Act, 
wbicji received the Royal Absent on August 12, 1867, for the 
i^aturalieatioft of tbe Respondent. Tbis Act recited in the pre- 
amble, *' that the suppliant had already Jiad granted to him all 
the rights and capacities of a naturalrrborn British subject, except 
the capacity of being a member of the Privy Council, or a member 
of the House of Parliament, .... that it was highly desirable, 
and of great importance that h^ ghould bold and enjoy all the 
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rights, privileges, and capacities of a natural-born subject of her 
Majesty," and then went on to enact that " Conrad Augustus Du 
Bois Baron de Ferrieres shall be naturalised, and shall have, hold> 
and enjoy all the rights, privileges, and capacities whatsoever, 
which he could, would, or might hav« had, held, or enjoyed, if he 
had been bom within the United Kingdom, and had been a 
natural-born subject of Her Majesty the Queen." Mr. Clarke 
submitted that by 12 & 13 Will. III. e. 2, s. 8, it is enacted that 
" no person bom out of the United Kingdom, although he be 
naturalised or a denizen, except such as are bom of English 
parents, shall be capable to be of the Privy Coiwicil, or a member 
of either House of Parliameat," and that although the matter is 
mentioned in the preamble of the Bespondenf's Naturalisation 
Act, there are no express words in the enacting part of that Act^ 
which give him the power of being a Member of Parliament. 

Baron Pollock : *^ I do not think we need call upon you, Mr.. 
Murphy, with regard ta this.. Although I agree with Mr. Clarke 
that the recital in the preamble of an Act of Parliament must not 
be taken to enlarge beyond ita natural meaning the enacting part, 
yet you always m^y refer to the preamble to see what the inten^ 
tion of the Legislature is. The words of the preamble are ' that 
• • • . it is. highly desirable and of great importance that hQ 
should hold and enjoy all the privileges and capacities of a 
natural bom subject ; ' and these words would include those 
rights, privileges,, and capacities, in respect of which he wa& 
excluded before.*^' 

Mr. Justice Hawkins : ^' I myself cannot entertain the slightest 
doubt upon the question.. It seems to. me one has only to read 
the recital to the Act. You cannot separate it from the enacting 
clause here.. You cannot read the enacting part without referring 
back to the recital. The recital says tlmt already Baron de 
Ferrieres has every right which a British citizen has, except two — 
the right to be a Privy Councillor and the right of sitting m 
Parliament. It recites then that it is desirable that he should 
have all the rights without any exception, and the enacting clause 
gives him all rights without any exception. I cannot see that any 
doubt can be entertained upon it..^' 
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Statement of 
Respondents* 
agent after 
election not 
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In the course of the case, 

Mr. Clarke, for the Petitioners, asked a publican, who had 
been called to prove that treating had taken place at his house, 

Q. After the election did you send in a bill to anybody 7 

A. Yes, to Mr. Solomon. 

Q. What did Mr. Solomon say about the bill ? 

Mr. Justice Hawipcns ; '* Can we have that? Supposing after 
the election Mr. Solomon said, • I have myself bribed A., B., and 
C.,* could you use that as evidence against the Eespondent ? " 

Mr, Clarke : " No, but it is part of the whole transaction with 
this witness, The question is whether Solomon was guilty of a 
corrupt practice ; and I show what he does before the election 
a.nd what he says about it afterwards. As against Solomon surely 
tfi^t is evidence," 

Mr. Justice Hawkins: "As against Solomon, and, if we were 
trying Solomon for bribery, that would be the most cogent evidence 
in the world.-^ 

Mr. Clarke : " Your Lordships are trying him." 

Mr, Justice Hawkins : "No, we are trying this, is the election 
of the Eespondent void on account of his connection by himself 
or his agents with corrupt practices. Solomon would have no 
right to appear by counsel here, and, if a charge were made 
against him, common justice would require that he should be 
defended." 

Mr. Clarke : '^ Solomon is entitled to come himself and tender 
his evidence, and tell the whole truth, and get a certificate from 
the Court." 

Baron Pollock i " The distinction is perfectly clear between 
the conduct of Solomon during the election, and a conversation 
after it. On that ground it would be a very serious thing to 
admit this." 

Mr. Clarke : ^* I am aware that the agency of Solomon ceases 
with the election." 

Mr. Justice Hawkins. " Solomon is not the Respondent's 
^gent to make a statement or an admission after the election," 

Mr. CUirke : " But the conduct of Solon^on is q. matter which 
your Lordships have to inquire into." 

Mr. Justice Hawkins ? "I think not. We do not sit here ft^ 
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inquisitors to inquire into the conduct of everybody who is said 
to have bribed, or to have been bribed. If so, we might sit here 
till this time next year.'* 

The question was then withdrawn. 

A certain amount of evidence was given in support of the 
petition, but it failed to establish a case, and 

Mr. Clarke, for the Petitioners, then stated that he was unable 
to carry the case any further. 

Baron Pollock declared the Respondent duly elected. 

Mr*. Justice Hawkins concurred. 

Mr. Mwrphy, for the Bespondent, made the usual application 
for costs. 

Mr. Clarke. *' I do not know whether your Lordships will con- Costa, 
sider the question with regard to the recriminatory charges ; your 
Lordships will find that those conveyed certain charges against Mr. 
Gardner [the unsuccessful candidate], and that the language of 
those charges is exceedingly vague. 

Mr. Mui/rphy ; *' I should have been quite prepared to justify 
them." 

Baron Pollock : *' We do not see why the ordinary rule should 
be departed fromr" 



CASE XV. 

BOKOUGH OF CARRICKFERGUS. 

Before Baron Dowse and Mr. Justice Harrison, June 3, 1880. 



Peiitioner : Marriott Robert Dalway. 

Respondent : Thomas Greer. 

Counsel for Petitioner: Mr. Andrews, Q.C. ; Mr. Murphy, Q.C. ; Mr. Ross. 

Co^imelfar Respondent: Mr. Monroe, Q.C; Mr, Holms, Q.C. ; 

Mr. McKane. 



The petition contained the usual allegations of corrupt prac- 
tices, and claimed the seat for the Petitioner. 

The evidence brought forward in support of the petition failed 
to establish a case. 

Baron Dowse, in his judgment, declared the Eespondent duly 
elected. 

Mr. Justice Harrison concurred. 

Colourable On the question of charitable gifts Baron Dowse said : — 

chanty. <« j think the law upon this subject should be clearly under- 

stood, and I do not know that there is a better reading upon the 
point than the judgment of Baron Bramweij[. in the Windsor ease, 
2 O'M. & H. 90." 

The learned judge then quoted from that judgment the passage 
beginning, "It is certain that the coming election,** down to 
" would not be corrupt at all.** 
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On the question of hiring conveyances to take voters to the When hiring 

n -o T\ • -I conveyances 

poll, Baron Dowse said : — ^m avoid an 

" The employment of cars in the borough of Carrickfergus at «*«<^*^<^^- 
the late election was an illegal act. The act which was passed 
for England (43 Vict. c. 18) does not extend to Ireland ; why I 
cannot tell, and I do not know why the change was made in the 
law with regard to England. The employment of cars is in itself 
an illegal act, but it would not avoid the election unless we could 
come to the conclusion, first, that they were employed by the agents 
of the candidate, and, secondly, that they were only colourably 
employed for the purpose of procuring men's votes, or, to use a 
more popular form of expression, that a man should let out his 
vote for hire as well as his car." 
As to the word " corruptly," as used in the 4th section of the "Corrupt*' 

treating 

Corruin Practices Act, 1854, Baron Dowse said : — discussed. 

" What does * corruptly ' mean ? The word * corruptly ' 
governs the whole of this section. What then is corrupt treat- 
ing ? In point of fact it is very diflBcult to see the difference 
between corrupt treating and bribery, they run into one another. 
" Mr. Murphy has referred to the North Norfolk case, 1 0*M. & 
H. 242. The judge there said, 'the word "corruptly" means 
with the object and intention of doing that thing which the 
statute intended to forbid.* That is a sufficient, if not an ex- 
haustive definition of the word 'corruptly.' At first sight it is 
very like the definition which was once given* of the duties 
of an archdeacon^ namely, to perform archidiaconal functions. 
Perhaps the definition just quoted does not carry the matter 
much further, because, if the statute forbids a man to do a 
thing, and he does that which the statute forbids him to da 
(as every one is presumed to know the law) he must be acting 
corruptly. But upon this point there is no difficulty, the law is 
well settled, I don't know a better definition of the word * cor- 
ruptly ' thftn that which was given in the Launceaton case, 2 O'M. 
& H. at page 129, where a man gave his tenants leave to shoot 
rabbits. If he did it corruptly, that is, with reference to the 
election, he was liable to be unseated, and the judge there defined 

* This definition of the duties of an archdeacon is generally attributed to 
the l^te Dr, Bluomfield, Bishop of Ltondon. 
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corruptly to be ' with the intention of producing an effect upon 
the election.* Corrupt treating then must mean, *with the 
object and intention of influencing the vote.' *' 

After quoting from the Coventry case, 1 O'M. & H. 106, the 
passage beginning with the words '^ when eating and drinking 
takes the form," down to " make it corrupt treating,** he said : — 
" Corrupt treating may be before an election to influence a man's 
vote, and it may be after an election in consideration of his having 
voted. Lush, J., said in the Brecon case, 2 0*M. & H. 44, that 
if the corrupt treating is after the election it must have reference 
to something prior to the election, otherwise it would not be 
corrupt in the sense contemplated by the statute. So also in the 
Carrickfergus case, 2 0*M. & H. 267, 0*Brien, J. held that, 
though the treating proved might be illegal, it was not corrupt, 
because, having taken place after the election, he could not refer 
it back to anything prior to the election. The Brecon case has 
been acted on * by Grove, J., in the Poole case, 2 O'M. & H. 
124. The pith of those judgments I take to be this, viz., that if 
the treating was intended to produce an influence upon the vote, 
or to reward the voter after having voted, it is corrupt, otherwise 
not.** 

As to the nature of the evidence necessary for the purpose of 
unseating a sitting member, Mr. Justice Harrison said ; — 

'* As to what the evidence should be to bring home conviction 
to the mind of the judges, who are both as judges and jurymen 
trying these election cases, th^ observations of Martin, B., in 
the Cheltenham ease, 1 0*M. & H. 64, are very pregnant and 
strong, namely, that where the evidence as to bribery consists 
merely of offers or proposals to bribe, the evidence required 
should be stronger than that with respect to bribery itself. Then 
there were two important rules laid down by Morris, J., in the 
Mallow' case, 2 O'M. & H. 24. He there said, * I should be sure, 
very sure, before I came to a decision adverse to any party where 
his character or credit is concerned, and, secondly, that offers or 
conversations, unaccompanied by any acts, should be much more 
strongly proved in evidence than where some clear definite act 

* See also the observations of Lush, J. on this subject in the Harwich case, 
3 O'M. & H. 70. 
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has followed the alleged offer or conversation.* It could not be 
put more tersely, or clearly, or forceably than that." 

As to costs Baron Dowse said in his judgment as follows : — costs. 

" I am not satisfied that we have all the information which 

ought to have been given us upon this case The book 

containing the names of the Eespondent's committee has been 
deliberately kept back or destroyed, and the withholding of it 
operates upon my mind so as to lead me to the conclusion that, 
with one exception, the Respondent must bear his own costs. 
That the conduct of a Respondent may deprive him of his costs, 
is clear from the judgment of O'Brien J., in the Carrickfergua 
case, 1 0*M. & H. 269. I shall not act upon the principle that 
seems to have been laid down in the Limerick case, 1 O'M. & H. 
263, viz., that, unless the petition is frivolous and vexatious, the 
Petitioner should pay no costs when he fails. I think the general 
rule of law in petitions is this, that success ought to bring with 
it its usual result, except in an exceptional case, and I believe 
this to be an exceptional case. The Respondent, therefore, must 
bear his own costs, except in one matter, which is this. I think 
the bill of particulars in this case has been prepared very reck- 
lessly. A number of cases have been presented for which there 
is no real foundation, and therefore, by way of example, though 
it does not amount to much, my learned brother and myself think 
that the Respondent should be entitled, if he chooses to claim them, 
to such costs, irrespective of and apart from the general costs of 
the cause, as he may have been fairly put to, and has neces- 
sarily and properly incurred in consequence of the charges 
made in the bill of particulars, which no attempt has been made 
to prove." 



CASE XVI. 

BOKOUGH OF EVESHAM. 

Before Baron Pollock and Mr. Justice Hawkins, June 7th & 8th, 1880. 

— ♦ — 

Petitio7iers : Edward Charles Rudge ; Joseph Masters. 

Respondent : Daniel Rowlinson Batcliffe. 

Counsel for Petitioner : Mr. E. Clarke, Q.C. ; Mr. Godson ; 

Mr. R. H. Amphlett. 

Agents: Messrs. Byrch & Cox. 

Counsel for Respondent : Mr. S. D. Waddy, Q.O. ; Mr. Anstie ; 

Mr. Willis Bund. 

Agent : Mr. Geoffrey New. 



The petition contained the usual allegations of corrupt prac- 
tices, and did not pray the seat. 

It was proved that the Respondent had for a considerable time 
past been administering in a variety of places his charity to 
those in need of it ; that is to say, at Liverpool, in the Isle of 
Man, and in other places quite unconnected with the borough of 
Evesham, and without any reference to politics. He had also 
administered charity to a great extent in the borough of Evesham ; 
and in support of the charge of personal bribery, evidence was 
adduced to prove that in the borough of Evesham the charitable 
gifts of the Respondent were accompanied with conditions and 
qualifications of a corrupt nature. The Respondent, by his own 
evidence, satisfied the Court that with regard to the charge of 
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personal bribery he was clearly entitled to be acquitted. It was, 
however, proved that one Ballinger, who was admitted to be the 
agent of the Respondent, had been entrusted by the Bespondent 
with the bestowing of his charitj^ ; and that he, Ballinger, had 
attached to these charitable gifts corrupt conditions; consequently 
the Bespondent's election was declared void. 

In the course of the case, Admission of 

Mr. Godson, for the Petitioners, asked a question of a witness evidence as to 

^ ^ case of bribery 

in order to prove a case of bribery by an agent, which case was by agents 

. - . , which was not 

not in the particulars. in the par- 

Mr. Waddy, for the Respondent, objected to this case of ^^^^i*"- 
bribery by agent being gone into, on the ground that no notice of 
it had been given to the Bespondent in the particulars. 

Mr. Justice Hawkins : — " We have at the end a right to call 
this witness back in order to ask him what he has to say about 
any case, though it is not in the particulars, with a view to our 
report. You, Mr. Waddy, may exercise your own discretion as 
to whether this is a matter which you would rather have the 
opportunity of dealing with, or whether you would prefer to leave 
it to the Court to exercise our discretion as to examining the wit- 
ness and getting from him what we can, when the mouths of 
counsel are closed." 

Baron Pollock: — "You may take your own course, Mr. 
Waddy. I do not say you are prevented in any way from asking 
for this to be excluded. On the other hand, this may affect the 
Bespondent personally as well as his agent.'* 

Mr. Justice Hawkins : — " Supposing we had distinct notice 
given us from some source upon which we had reason to rely, that 
some particular person in the borough had bribed some other 
specified person, would it not be our duty, irrespective of the 
petition, and the question of unseating the sitting member, to 
report to the House that a flagrant case of bribery in the 
borough has been brought to our attention ? Could we discard 
it, and shut our eyes to it ? " 

Mr. Waddy : — " I think I can quote authority directly con- 
trary to that which your Lordship is suggesting." 

Mr. Justice Hawkins : — "I suppose you are alluding to the 
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North Durham case,* where the question was raised whether the 
judges are bound to be inquisitors. It has been determined t 
that the single judge is not an inquisitor for the purpose of 
finding out everything, as a commissioner would be bound to do ; 
but the question is, if in the course of the trial of a petition that 
is brought to our attention, which shows that there has been 
corruption in the borough, whether by the sitting member or his 
agent or not, are we not bound to report that corruption to the 
House as having been brought to our attention in the course of 
the inquiry before us." 

Mr. Waddy : — "It is so thoroughly 'a matter of discretion 
with your Lordships, that I cannot maintain the controversy. 
It is entirely a question for your Lordships whether you will 
allow an amendment of the particulars in the first place." 

Baron Pollock : — ** You have two courses open to you. You 
can either say, * Mr. Clarke can go into this question,' or you 
may ask that it should be excluded on the ground that it is not 
in the particulars ; and then you may ask that you should have 
further time to prepare for it. You ought to elect for yourself; 
you have heard our view." 

Mr. Waddy: — "My answer is that your Lordships are both 
judges and jury; and if yaur Lordships, as judges, choose to 
allow the evidence to come before the jury, I do not say anjiihing 
more." 

The evidence as to this case of bribery by agent was then 
proceeded with. 

Costs. Costs followed the event. 

* 3 O'M. & H. p. 2. + Windsor, I O'M. & H. 6. 



CASE XVII. 

BOROUGH OF TEWKESBURY. 

Before Babon Pollock and Mr. Justice Hawkins, June 17, 1880. 



■♦■ 



Petitioners : Collins and others. 

Respondent : Mr. W. E. Price. 

Coimselfor Petitioners : Mr. H. Matthews, Q.C. ; Mr. A* L. Smith ; 

Mr. Curtis Bennett* 

Agent: Mr. Fredeiick Moore. 

Counsel for Respondent : Mr. J. J. Powell, Q.C. 

Agent: Mr. Sheppari 



The petition contained the usual allegations of corrupt prac- 
tices by agent, and did not claim the seat. 

It was proved that certain voters had been bribed by a person 
who was held to be an agent of the Respondent. 

In the course of the case. 

It appeared that it was stated in the particulars delivered. Evidence of 
pursuant to a judge's order, that one Jones had been bribed by tice when 
one Sugg, on March 26th, 30th, and 31st; but evidence was J^^ghaotin 
tendered to prove that on March 16th Sugg had corruptly pro- particulars. 
mised to bribe Jones ; whereupon — 

Mr. Powell, for the Respondent, objected to evidence being 
given as to any corrupt practice on the 16th, He submitted that 
a promise given on the 16th would be a corrupt practice, although 
not carried out until the 26th, 30th, or 81st. 

Mr. Justice Hawkins : — " Supposing Sugg had said on the 16th, 
* If you see me on the 26th I will give you £1 for your vote,' and 

VOL. III. u 
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supposing that on the 26th he got £1 for his vote, may you not 
couple the conversation on the 16th with the fact of the giving of 
the £1 on the 26 ? '' 

Mr. Powell : — " I submit not ; because that would be distinct 
evidence of a corrupt practice on the 16th, of which, if it is to be 
relied on, we ought to have had notice." 

Mr. Matthews : — " I say that the promise made on the 16th 
merges in the subsequent bribe." 

Mr. Justice Hawkins : — " Take this illustration. Supposing 
three men were charged with burglary, and somebody says, ' I 
saw the three prisoners together, and heard them planning how 
they would commit burglary that day week.* If no burglary is 
committed, there is a criminal act in the shape of a conspiracy ; 
but, if the burglary was afterwards committed, there would be two 
distinct offences, the conspiracy and the burglary ; and it would 
be strong evidence in support of the charge of burglary, that the 
three men charged with it were heard to say a week before that 
they would commit it." 

Mr. Powell : — " But in that case there is no statutory obliga- 
tion or rule of Court that particulars should be given." 

Mr. Justice Hawkins : — " Upon an indictment for burglary you 
could not convict of conspiracy ; but you might give evidence of 
conspiracy if it formed a link in the proof of the guilt of the 
parties ; and so here you can upon these particulars use the act 
of the 16th of March as proof of bribery at a later date." 

The evidence of the corrupt promise made upon the 16th was 
then received. 

Baron Pollock, in his judgment, declared the election void 
on the ground of bribery by agent. 
Mr. Justice Hawkins concurred. 
What is snffi- As to the question whether one Sugg was an agent of the 
cient evidence Respondent, Mr. Justice Hawkins said :— 

of agency. r ' 

" It has been proved that Mr. Sugg was an active politician. 
We have him in what is called a committee-room ; we have him 
coming out of the committee-room with a body of others, and that 
body separates itself into three or four different parties, can- 
vassing in three or four different districts. We have him also 
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canvassing with a canvass book. After that we have him can- 
vassing with the Respondent himself in the immediate neighbour- 
hood, where it has been proved that he bribed a voter. After 
that we have him taking an active part on the polling day, by 
taking persons up to vote ; going with some of them into the 
Town Hall> and then going away and fetching others up in a 
conveyance. With this evidence before us, uncontradicted as it 
is, we have to draw our own inference ; and I must say that this 
collective body of evidence satisfies me> in the absence of testi- 
mony to the contrary, that Mr. Sugg has been established to be 
the agent of the Respondent.*' 
As to the allegations in the petition, Mr. Justice HAWictNS Allegation of 

. _ personal bri- 

Said :— ^ bery should not 

" 1 am very happy to say on this occasion that this petition is petit^n ^tth^ 
framed in the way in which I think petitions ought to be framed ; out reasonable 
that is to say, there is no imputation against the personal honour 
of the Respondent j and 1 think it quite right that no personal 
imputation should be made, unless there be some very good 
grounds to support it. It is a very cruel thing to make an 
imputation upon a gentleman that he has been personally guilty 
of corrupt practices, when no evidence in the least degree affect- 
ing his honour can by possibility be brought forward.'* 

Costs followed the event. Costs. 
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CASE xvm. 

BOKOUGH OF MACCLESFIELD. 

Befobe Mr. Justice Denman and Mr. Justice Lopes, June 21, 1880. 

» — 

Petitioners : Isaac Day ; Charles Shaw ; James Gayes ; Edward Fairhurst. 

Respondents: William Coare Brocklehurst ; David Chadwick. 

Counsel for Petitioners : Mr. E. Clarke, Q.C. ; Mr. Pollard. 

Agents : Messrs. Ellis and Mimdy. 

Counsel for Respondents : Mr. S. D. Waddy, Q.C. ; Mr. S, Tennant 

Agents : Messrs. Sharpe, Parker, & Co. 



The petition contained the usual allegation of corrupt prac- 
tices, but did not pray the seat. 

It was proved that an organised system of bribery and treating 
by agent prevailed at the election. 

The Court, in giving judgment, declared the election void. 

Costs. Costs followed the event. 




CASE XIX. 

BOROUGH OP DUNGANNON. 

Before Baron Fitzgerald and Mr. Justice Barry, June 7,. I88O1 

♦ 

Petitioners : Robert Newton ; ArmitagjB Lennox Nicholson. 

Respondent : Thomas Alexander Dickson. 

Counsel for Petitioners : Mr. Holnues, Q.C. ; Mr. Monroe, Q.C. ; Me. Newton. 

Agent: Mr. H. R. Kelly. 
Counsel for Respondent : Mi. Porter, Q.C. ; Mr. McLaughlan, Q.C. ;. Mr. DodcL 



The petition contained the usual allegations, of corrupt prac- 
tices, and did not x^ay the seat^ 

After hearing the evidence adduced' in support of the Petitioner's 
case, 

The Court declared the ekction void on the ground of briJbery 
by agent* 

As to what constitutes agency Baron Fitzigkeraux, in his judg- What consti- 

tutes agency,. 

ment, said as loliows : — 

" I think it must be made oat that a party, before he is charge- 
able as an agent, has been entrusted in some way or other by the 
candidate with some material part of the business of the election 
which ordinarily is performed,, or is supposed to be performed, by 
the candidate himself. Whether it has any distinct reference to 
canvassing or an3rthing of that kind, appears to me to be imma- 
terial, but in some sense or another he must be considered as 
enti'usted by the candidate with the performance of some part of 



i 



102 ELECTION PETITIONS, 

the business of the election, which properly belongs to the candi-' 
date himself, though he is unable to perform it in many cases 
without somebody to aid hinj. But that entrusting niay be made 
out not merely by an express appointment to the performance of 
some material duty in reference to the election, but may be made 
out by implication. The circumstances of each case may differ, 
but that implication ordinarily must arise from the knowledge 
which it appears that tjie candidate Jias of the part which the 
person is taking in the election, If that part of the business of 
an election wjiicji ordinarily and properly belongs to the candid 
date himself be done to the -knowledge of the candidate by some 
other person, it appears to me that that other person is an agent 
of the candidate, and the candidate is responsible for any corrupt 
act done by that person.'* 

Cogtg^ Cpsts followed the ^v^nt, 



CASE XX. 

BOROUGH OF CANTERBURY. 

Before Mr. Justice Dbnman and Mr. Juotice Lopes, June 14, 1880. 



Petitioner: Butler Johnstone. 

Respondents : Hon. A. E. Qathome Hardy ; Col. Lawrie. 

Counsel for Petitumir : Mr. Murphy, Q.C, ; Mr. R. Biron ; Mr. Moulton ; 

Mr. Edwards. 

Agent: Mr. W. Elgood. 

Cmmsdfw Respondents: Mr. E. Clarke, Q.C.; Mr. Finlay. 

Agent: Mr. E. Hughes, 



The petition contained the usual allegations of corrupt prac- 
tices by agent, and also allegations of personal bribery against 
both of the Respondents, and against certain of the relatives of 
one of them. The seat was not claimed. 

After a certain amount of evidence had been given in support Further prose- 

/. , r cation of peti- 

ot the case, tion after 

Mr. Clarke, for the Respondent, stated that after full considera- J^f ^"^^t"*^ 
tion, he felt obliged to advise his clients that they had not a must be at 
sufficient answer to the charges made against them» cost. 

Mr. Murphy, for the Petitioner, stated that, imder the direction 
of the Court, he was prepared to prove an organised system of 
corruption by a body called " the Conservative Association." 

The Court intimated that their functions were judicial, not in- 
quisitorial, and pointed out that, while they were ready to hear 
any evidence which Mr. Murphy might desire to bring forward, 
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such evidence, as the Respondents had withdrawn from further 
contesting the case, would have to be produced at the sole cost of 
the Petitioner, and would be given without being subject' to cross 
examination. 

Mr. Murphy stated that, accepting the intimation which had 
fallen from the Bench, his client did not feel called upon to 
prosecute the petition at his own expense. 

Mr. Justice Denman : — " This is the most satisfactory course 
which could have been taken, because, after carefully considering 
the provisions of the Act, I have been quite unable to see how we 
could have proceeded either satisfactorily or usefully with a one- 
sided inquir}^ without any protection for the witnesses. I do not 
think it would have been calculated to assist the administration 
of justice or quite the kind of proceeding which would have been 
consistent with the dignity of the Court itself." 

Mr. Justice Lopes : — ** It is unnecessary for me to express an 
opinion, having regard to the words of the Act of Parliament, as 
to whether, after the issues of the petition have been determined, 
an ex parte proceeding could have been entertained at all. It is 
clear that, if an enquiry of that sort had proceeded, it must have 
been a very unsatisfactory one, therefore I am very glad Mr. 
Murphy has adopted the course he has thought fit to adopt," 



If charges of 
personal 
bribery not 
substantiated. 
Petitioner to 
pay costs re- 
specting then), 



At the conclusion of the case, Mr. Murphy apologised, on 
behalf of the Petitioner, for the introduction into the petition of 
personal charges against the Respondents ; these charges he 
unreservedly withdrew. 

After the Respondents had been called as witnesses, and had 
stated that to the best of their ability they had conducted the 
election in a pure manner, 

Mr. Justice Denman said as follows : — 

" There can be no doubt whatever as to what our report to the 
Speaker will be with regard to the charge of personal bribery. It 
is cruel in its incidence on the parties, peculiarly cruel, inasmuch 
as it mixes up other members of the family with one of the 
candidates. I do not mean to say that there may not have been 
information, which may have been believed by the Petitioner, but 
it is one of those cases, atihe best, in which the information was 
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information of so very painful a character that any Petitioner 
should have heen extremely careful, before the charge was made, 
that there was no doubt about it. In all probability this, if sifted 
to the bottom at the time, would have been found to have been 
one of those things which arise from base people who will say 
base things of honourable men, after an election has taken place, 
because they are disappointed at the result of the election. I 
must say that I shall report to the Speaker upon this part of the 
case with a feeling of very great sympathy with the candidates 
who have been charged with these offences." 

Mr. Justice Lopes : — " I entirely concur with what has been 
said. I think, in order to shew our sense upon the subject, that 
so far as any costs have been incurred in consequence of these 
personal charges having been made, those costs ought to be borne 
by the Petitioner.** 

Mr. Justice Denman : — " I quite agree in that.'* 
Mr. Mwrphy : — " I am quite content with that, I was going to 
suggest it." 

The Court then declared the election void on the ground of 
bribery by agent. 

Mr. Justice Denman said as to costs : — Costs. 

" With regard to costs there can be no reason why, with one 
exception which has been referred to, the ordinary course should 
not be followed. That one exception is that which Mr. Murphy 
has alluded to, and I am happy to say that he has, in the most 
unreserved and handsome manner, expressed regret on behalf of 
himself and his client that those charges should ever have been 
made. With reference to those charges the Petitioner ought to 
bear his own costs,** 



CASE XXI. 

BOROUGH OF WALLINGFORD. 

Before Mr. Justice Denman and Mr. Justice Lopes, June 19, 1880. 

Petitioner : Edward WeUs. 

Eespondent : Walter Wren. 

Counsel f(yr Petitioner: Mr. E. Clarke, Q.C. ; Mr. Pollard ; Mr. Nash. 

Agents : Messrs. Ellis & Miinday. 

Counsel for Respondent: Mr. Murphy, Q.C. ; Mr. Kemp, Q.C. ; Mr. Torr. 

Agents : Messrs. Wyatt Hoskins and Hooker. 



The petition contained the usual allegations of corrupt prac- 
tices, and did not claim the seat. 

It was proved that bribery had been committed by a person 
who was admitted by the Respondent to be his agent. 
The Court declared the election void. 



^^^ Costs followed the event. 



CASE XXII. 

BOROUGH OF PLYMOUTH. 

Befors Mr. Justice Lush and Mr. Justice Manisty, June 21, 1880. 

— -• — 

Petitionera : Isaac Latimer ; Francis Barratt. 

Respondent : Sir Edward Bates, Bart 

Counsel for Petitioners : Mr. Collins, Q.C. ; Mr. R. S. Wright ; 

Mr. J. P. Latimer. 

Agent : Mr. John Qreenway. 

Counsel for Respondent : Mr. Day, Q.C. ; Mr. E. Clarke, Q.C. ; Mr. A. L. Smith* 

Agents: Messrs. Chester & Co. 



The petition contained the usual allegations of corrupt prac- 
tices, and did not pray the seat. 

It was proved that one of the principal agents of the Respon- Payment of 
dent authorised one Stibbs, who was an active member of the do voterWork 
Respondent's committee, to go to Penzance and bring up any ^^^® he vot«i 
Plymouth voter he could find. Stibbs found (among others) one practice, 
Willis, a fisherman, and, as Willis declined to come up and vote 
unless not only his travelling expenses were paid, but also a sub- 
stitute paid to do his share in the fishing during his absence at 
Plymouth, Stibbs paid a substitute for this purpose, and Willis 
came up and voted. 

Mr. Justice Lush, in delivering the judgment of the Court, 
declared the election void ; he said as to the facts of the case : — 
" It cannot admit of a doubt that this promise by Stibbs to 
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Liability of 
candidate for 
sub-agent. 



Severity of 
the law. 



provide a substitute for WiUis is within the 2nd section of the 
Corrupt Practices Act, 1854, which says that * any person who 
shall promise to procure any money or valuable consideration for 
a voter in order to induce him to vote, shall be deemed guilty of 
bribery.' Stibbs did promise to procure for Willis a paid substi- 
tute in order to induce Willis to go up to Plymouth and vote. 
The case is within the very words, as well as within the spirit of 
the Act. It cannot be too often repeated that every payment, 
and every promise of payment of money to or on behalf of a 
voter in order that he should vote, is illegal. The payment of 
the railway ticket was an illegal payment, though not an act which 
affected the seat. It is not in itself an act of bribery, but a pro- 
mise to pay a person for doing a voter's work in order that the 
voter may go to the poll is more than an illegal payment, it is 
bribery. 

" The only remaining question is, was Stibbs authorised to 
make this engagement with Willis? I am clearly of opinion 
that he was. He was sent to Penzance for the purpose of 
getting these men to go to the poll, and that involved an autho- 
rity to make such reasonable terms as Willis might require. 
It is clear law tJiat if an agent of the candidate employs a sub- 
agent to negotiate with a voter for going to the poll, and the 
sub-agent commits an act of bribery in carrying out his com- 
mission, the candidate is as responsible as if the act had been 
done by the agent himself. The sub-agent here is not in the 
position of a messenger sent upon a mere ministerial duty, he 
was to negotiate with Willis and arrange for his leaving his 
boat and coming up to poll. I am therefore constrained to 
hold that by this act Stibbs has rendered the seat untenable. 

"I have never unseated an innocent member for the act of his 
agent without feeling that the law which so punished both 
member and the constituency for a single illegal act of the 
agent was unduly severe. That feeling is intensified in this 
instance by the consideration that the act of bribery here is of 
a most venial description, and by the conviction that this elec- 
tion was conducted in other respects with singular propriety 
and adherence to the law." 
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In the course of the case. 

It was proved that the Respondent ever since he was first re- Charitable 
turned as member for the borough, was in the habit of sending considered as 
to the Mayor and other persons in the borough large sums of ^"*^- 
money, viz., from £250 to d£500 to be distributed among the 
poor. These gifts were usually made on occasions like that of 
the marriage of one of his children^ In 1874, after the decision 
in the Launceston case* the Petitioner Latimer, called the 
attention of the Bespondent to that decision, telling him that 
many people in Plymouth objected to wholesale distribution of 
gifts, and regarded them as a means of corrupting the con- 
stituency. Notwithstanding this protest on the part of the Peti- 
tioner Latimer, the Bespondent, in 1874, on the occasion of the 
marriage of another of his children, sent a large quantity of 
mattresses, bedding, and clothing, for distribution in the borough 
of Plymouth. In writing to the Mayor on the subject of this 
distribution the Bespondent said, "It is my wish and aim in 
forwarding these articles that they should be fairly divided among 
the deserving poor without reference to creed or politics." This 
gift called forth a protest from the Bev. Mr. Wilson, to whom 
tickets for these articles had been given for distribution, and he 
sent them back in a letter in which he said, " without wishing in 
any way to discredit the generosity of Mr. Bates, I am unable to 
dissociate his gifts from its inevitable political influence, and 
must therefore respectfully decline to share in dispensing them." 
A similar distribution was made in 1876 on a similar occasion, 
and this distribution also called forth several protests similar to 
that made in 1874 by Mr. Wilson. 

It was argued by Mr. Collins^ for the Petitioner, that these 
gifts were merely colourable charity, and were intended to influ- 
ence votes. 

Mr* Justice Lush, in his judgment, said as to this : — 

" It is obvious that what are called charitable gifts may be 
nothing more than a specious and subtle form of bribery, a pre- 
text adopted to veil the corrupt purpose of gaining or securing 
,the votes of the recipients. And if this is found to be the object 

♦ 2 O'M. & H. 133. 
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of the donor, it matters not under what pretext, in what form, to 
what person, or through whose hands the gift may be bestowed, 
or whether it has proved successful in gaining the desired object 
or not. On the other hand a gift may really be what it professes 
to be, the offspring of a purely benevolent impulse, and, if this 
be its character, it matters not whether the recipient makes a 
good or bad use of it, or what its effects may be upon him. A 
motive originally pure cannot become corrupt by reason of a 
misuse of what was intended to be a benefit. Under the circum- 
stances above narrated we are asked to find that the alleged sym- 
pathy of the respondent with the poor was a hypocritical sham, a 
mere pretence for veiling his real motive, and that that motive 
was the corrupt one of purchasing popularity, and thus influ- 
encing future elections in his favour. We unhesitatingly decline 
to draw any such inference. It is clear to us upon the evidence 
that the Respondent is a man of large-hearted benevolence, whose 
disposition is to share his large means with the poor and needy 
of the places with which he is connected, and that in making 
these gifts he acted from a laudable sense of duty and of respon- 
sibility. One argiunent was used, which surprised us ; it was 
that the Respondent had no property in the borough of Ply- 
mouth, and no other connection with the borough than that of 
being its representative in Parliament, as if it were a novelty and, 
primd facie, a crime for a member to bestow gifts upon the 
borough which he represents. Is not this what every member is 
expected to do, and what a great many members constantly do ? 
There are no doubt modes of benefiting the constituency which 
may be preferable to distributing clothing, bedding, fuel, and 
such like comforts, because they are not capable of being misused 
or misinterpreted, but every man is at liberty to bestow his bene- 
factions in the form which he prefers, and granted that the 
motive is pure, bestowing gifts on the poor i^ no more an offence 
against any law than the erection of a library or the endowment 
of a church. It is true that one poor person was proved to 
have refused a ticket, regarding it as a bribe, and that other poor 
persons had accepted tickets as being intended to secure their 
favour, and considered that they were bound in gratitude to vote 
on the Respondent's side. These are evils, no doubt, but to 
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these and other like ohjectionSy as well as to those suggested by 
the Petitioner in his evidence, namely, that such donations un- 
duly increase the popularity and influence of the donor, and give 
him an undue advantage over a less wealthy opponent, our answer 
is that the law regards only the motive of the giver, and seeks to 
prevent those demoralising effects, and those only, which result 
from a corrupt motive on his part. It was objected in the 
Hastings case* in 1869, that a lavish expenditure had gone on in 
the establishment of the sitting member close to the borough, and 
that this was done for the purpose of influencing the election, but 
Blackburn, J. said, in his judgment, * there is no law yet which 
says that any lavish expenditure in any neighbourhood with a 
view of gaining influence in an election there is illegal.' Many 
evils, no doubt, result from indiscriminate and injudicious charity, 
but these belong to a region of morals which is above the reach 
of legislation. AU that we can say is that a charitable gift, how- 
ever injudicious it may be, is harmless in the eye of the law, 
whatever its effects may be upon the recipient, and certainly it is 
not bribery. The Launceston case,^^ to which Mr. Latimer called 
the Kespondent's attention in 1874, was one of a very different 
complexion. In that case it appeared that the tenants of the 
candidate held their farms under yearly agreements, by which all 
game was reserved to the landlord. Many complaints had been 
made to him of the damage done by the rabbits, but he had re- 
fused to allow his tenants to kill them, and all that he did was to 
engage a trapper to keep down the excess. The complaints 
nevertheless continued, and in the course of his address to the 
electors he was taunted with so extensively availing himself of the 
game laws, and it was only when he found that his opponent was, 
as he said, ' trying to make capital against him on the rabbit 
question,' that he ultimately gave way, and publicly authorised 
any one of his tenants to kill in any way they pleased any rabbits 
they could find. This occurred on the eve of the election. 
Mellor, J., held this to be a corrupt gift of a valuable considera- 
tion within the meaning of the Act, and no one can doubt the 
propriety of the decision." 

* 1 O'M. & H. 218. t 2 O'M. & H. 133. 
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Costs. As to costs the Court said as follows : — 

** In considering the question of costs we necessarily have 
regard to how much of the petition has been proved, and how 
many of the charges it alleged have failed. We cannot close our 
eyes to the fact that the primary object of the Petitioners was to 
have it declared that the gifts of the Eespondent were corrupt 
gifts, and to unseat him on that ground. In that they have 
entirely failed. The act which entitles them to our judgment 
was evidently in their view a subordinate point, and probably a 
mere speculation. If we were to apportion the costs according 
to the result, the costs payable by the one party would probably 
be about equalled by the costs payable by the other. The taxa- 
tion and the apportionment would cause great expense to both 
parties, and we therefore think it better to say that each party 
shall bear his own costs.'* 



CASE XXIII. 

BOROUGH OF THIRSK. 

Before Mr. Justice Denman and Mr. Justice Lopes, June 30, 1880. 



Petitionerg : Samuel Bradley Wilcock ; Kobert Skilbeck ; Thomas 

Humphrey ; David Meek. 

Respondent : Colonel Dawney. 

Counsel for Petitioners: Mr. Brickwood ; Mr. Atherley Jones. 

Agents : Messrs. Brownlow and Howe. 

Chunsel for Respondent : Mr. Forbes; Mr. Yarborough- Anderson ; Mr. Allison* 

Agents : Messrs. Bell, Brodrick, and Gray. 



The petition contained the usual allegations of corrupt prac- 
tices, and did not pray the seat. 

In the course of the case, 

A witness was asked in cross examination by Mr. Forbes for Recriminatory 

u.i_ T> J A evidence may 

the Kespondent, not be given 

" Do you produce the account filed of the election expenses of ^^^.^*J'®* 
Major Stapleton (the unsuccessful candidate) ? 

Mr. Brickwood, for the Petitioner, objected to the question on 
the ground that, as the seat was not prayed, no question of 
recrimination could be gone into ; Blackburn case, 1 O'M. & H. 
199. He also cited the North Durham case, 2 O'M. & H. 154. 

Mr. Justice DENMA^f said the latter case cited was in point. 

The question was not put. 

The evidence called in support of the petition failed to establish 
a case. 

The Court declared the Respondent duly elected. 

Costs followed the event. Costs. 
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CASE XXIV. 

BUKGH OF WIGTOWN. 

Before Lord Ormidale and Lord Craighill, July 13, 1880. 



Petitioners : Alexander Boyd ; James O'Kane. 

Respondent : Mr. Mark John Stewart. 

Counsel for Petitioners: The Solicitor General ; Mr. Brand ; Mr. Batten. 

Agent: Mr. T. Carmichael. 
Counsel for Respondent: Mr. J. P. B. Robertson ; Mr. A. Graham Murray. 

Agent: Mr. Craik. 



The petition contained the usual allegations of corrupt prac- 
tices, but did not pray the seat. 

After certain evidence had been given in support of the 
Petition, 

Mr. Robertson, for the Respondent, stated that he was unable 
to maintain the cause of the Respondent any further, whereupon 

The Court declared the election void on the ground of bribery 
by agent. 

Costs. Costs followed the event. 



CASE XXV. 

COUNTY OF DOWN. 

Before Baron Fitzgerald and Mr. Justice Barry. June 17 1880. 



Petitioner : Blakely Macartney. 

Respondent : Lord Castlereagh. 

Counsel for Petitioner : Mr. Murphy, Q.C. ; Mr. Porter, Q.C. ; Mr. Shaw. 

Agents : Messrs. Lestrange and Brett. 

Counsel for Respondent: Mr. M'Donoiigh, Q.C. ; Mr. Monroe, Q.C. ; 

Mr. Kisbey. 

Agent: Mr. H. C. Manley. 



The petition was as follows : — 

1. Your Petitioner is a person who had a right to vote and 
voted at the above election. 

2. And your Petitioner states that the said election was holden 
on the Seventh day of April, in the year of Our Lord One thou- 
sand Eight hundred and Eighty, when Arthur William Hill, com- 
monly known as Lord Arthur Hill, Charles Stewart Vane Tempest, 
commonly known as Viscount Castlereagh, and John Sharman 
Crawford, were candidates, and the returning oflBcer has returned 
the said Lord Arthur Hill and Viscount Castlereagh as being 
duly elected. 

3. And your Petitioner says that before and during the said 
election undue influence was used and intimidation practised by 
certain persons on behalf of the said Viscount Castlereagh upon 
or against persons having the right to vote at the said election, 
in order to induce or compel such persons to vote or refrain from 
voting at the said election. 

I 2 
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4. And your Petitioner says that before and during the said 
election certain persons acting on behalf of the said Viscount 
Castlereagh, by various fraudulent devices and contrivances, im- 
peded, prevented, or otherwise interfered with the free exercise 
of the franchise by certain voters for the said county having the 
right to vote at the said election, and thereby compelled, induced, 
or prevailed upon some of such voters either to give or to refrain 
from giving their votes at the said election. 

5. And your Petitioner further says that several persons being 
voters, in respect of whom undue influence was practised on 
behalf of the said Viscount Castlereagh as aforesaid, voted at the 
said election. 

6. And your Petitioner says that several persons retained or 
employed for reward by or on behalf of the said Viscount Castle- 
reagh for the purposes of the said election, as agents, clerks, mes- 
sengers, and in other employments, voted at the said election. 

7. And your Petitioner claims that there should, on a scrutiny, be 
struck oflF from the number of votes appearing to have been given 
to the said Viscount Castlereagh at the said election, one vote for 
every person who voted at the said election, and who shall be 
proved to have been unduly influenced or to have been retained 
or employed for reward as aforesaid. 

8. And your Petitioner says that a greater number of valid 
and lawful votes were recorded at the said election for the said 
John Sharman Crawford than for the said Viscount Castlereagh. 

Wherefore your Petitioner prays that it may be determined 
that the said Viscount Castlereagh was not duly 
elected or returned, and that the said John Sharman 
Crawford was duly elected at the said election, and 
ought to have been returned. 

In the course of the case — 



Employment It was proved that a number of conveyances were hired by the 

do^/not^come E-Gspondent's agents for the purpose of conveying canvassers about 
I^*^^" ?s^^*^* previous to the day of election, and for taking voters to the poll 
31 & 32 Vict, on the day of election. 

' ' ' It was argued by Mr. Murphy, for the Petitioner, that the 

drivers of these conveyances were " persons retained and em* 
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ployed for reward for the purposes of the election " within the 
meaning of the Ballot Act, 1872, s. 25, and the Irish Reform Act 
(81 & 82 Vict. c. 49), s. 8, and consequently that upon a scrutiny 
one vote ought to be struck off from the Respondent's majority 
for every fly-driver who was so employed, and who subsequently 
voted at the election. 

Mr. M'Donough for the Respondent cited the observations of 
WiLLES, J. in the Southampton case, 1 O'M. & H. 225, beginning 
at the words "According to my view of the case," down to " in 
the words of s. 11." He also cited the following dictum of Willes, 
J. in the Cheltenham case, Printed Judgments at page 51. "Clark 
was a fly-driver, I suppose that flys must be employed during an 
election, and I dare say that something more is paid than ordi- 
nary during that time with regard to Clark, the fly- 
driver, I see nothing to bring his case within 30 & 31 Vict. c. 102, 
8. 11, at aU." 

Baron Fitzgerald said as to this as follows : — 
" The contention of the Petitioner here is, that a number of 
votes, corresponding to the number of persons who (being electors 
and having voted) are proved to have furnished such conveyance 
for reward, ought in this case to be struck off from the number of 
votes appearing to have been given for the Respondent. I think 
it would be very hard to contend that these persons were not 
employed for some of the ' purposes of the election,' and I think 
the conveyance of canvassers and of voters for the purpose of 
polling in counties are * purposes of the election.* On the 
other hand, however, I think it very difficult to contend that 
they were so employed in an employment within the meaning 
of s. 25 of the Ballot Act, and I confess it would be quite im- 
possible so to contend, if the words * any other employment ' 
are to be read as meaning the like with the employment of 
agent, clerk, or messenger. Reading this section of the statute 
by itself, and on reference to antecedent legislation, I should 
say it was clear that the words *in any other employment' 
following the words ' employed for all or any of the purposes of 
such election as agent, clerk, or messenger,' must mean any other 
like employment, for there could be no other way of reasonably 
accounting for the somewhat awkward form of expression, * em- 
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ployed in any employment.' Every man who is employed has an 
employment, and is employed in such employment, and the only 
reason of the awkward form of expression could be, that the 
section was not intended to apply to any case of emplo3n^nent for 
the purposes of the election, but only to the cases of persons em- 
ployed for the purposes of the election in some particular class of 
employments, which class is indicated by the cases specified. 
The consideration of the 25th section of the Ballot Act, with 
reference to antecedent legislation, seems to me to put the matter 
beyond doubt. The immediate object of that section is, not to 
avoid votes at all, but to take from a candidate a number of votes 
without the necessity of inquiring to whom those votes were given. 
But the section includes not only the votes of persons retained 
or employed as aforesaid, but also names of persons bribed, 
treated, or unduly influenced by the candidate or his agent. 
Now, every vote of this nature is avoided by antecedent legisla- 
tion, and the intention plainly was to ensure that there was 
actually a void vote given for every vote struck oflF, though the 
loss might possibly fall on the wrong party. The intention was 
to take from the bribing, treating, unduly influencing or employ- 
ing candidate the benefit of the number of voters bribed, treated, 
influenced, or employed, but so, nevertheless, that no greater 
number of votes should be struck oflF than the number actually 
proved to be void. Now, the law, which in Ireland avoids votes 
given by electors retained or employed by or on behalf of a can- 
didate, is found in the 8th section of 31 & 32 Vict. c. 49, which 
in terms corresponds with the 11th section of the English Act 
30 & 31 Vict. c. 102. There can, I think, be no doubt that it is 
a number of votes equivalent to the number of votes so avoided 
that is to be struck oflF, and so the two statutes must be co-exten- 
sive ; and the omission of the words * the like ' in the Ballot Act 
no more alters the sense than does the omission in the same 
Act of the word 'hired* between the words 'retained and 
employed,' or of the word 'canvasser' between the words 'clerk 
and agent.' Now, with reference to the nature of the employ- 
ment, supposing similar employment with that of agent, clerk, 
messenger, to be intended, it is obvious that there are articles and 
things, the ordinary subjects of sale and hire, with which, for the 
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purposes of an election, it is in nearly every case necessary that a 
candidate should supply himself, such are either things already in 
existence, as rooms for his agents and clerks, lodgings for him* 
self, and the like, or things created hy the service of others, as 
the fitting of the rooms hired for the purpose intended, printing, 
conveyance for himself, his canvassers, or his voters. No doubt 
there is a sense in which the persons furnishing such articles or 
things, rooms, printing, conveyance, are employed by the candi- 
date and employed for the purposes of the election, but it seems 
to me to approach absurdity to say that such employment has any 
similarity to the employment of clerk, agent, messenger, when it 
is not a matter or thing irrespective of the person, which is the 
real subject of hire or purchase, but the service of the person 
hired or employed. The only authorities referred to, without say- 
ing that they are precisely in point, recognise in principle this 
distinction, and there is no authority the other way. It was 
attempted to make a distinction between the case of hiring or 
employing persons in their ordinary business or calling, and 
whose employment might therefore be considered an employment 
in their own business, from the case of hiring or employing 
persons outside their business or calling; but it is enough 
to say as to this that this distinction is founded on nothing 
contained in the statute itself. Surely, whether a clerk em- 
ployed for the purpose of the election is or is not within the 
statute, cannot depend on whether his ordinary occupation is 
that of a writing clerk or not, and what would be the meaning of 
ordinary occupation as applied to agent or canvassers in such a 
contest ? It is to be remembered that the case relied on in this 
petition, so far as the question now before us is concerned, is 
wholly a case under the 25th section of the Ballot Act, and is not 
a case of bribery by means of colourable employment. Bribery 
is not charged in the petition in any form ; we must on this trial 
assume the employment in question to have been bondjide, and, 
indeed, there is no proof to the contrary, though I am far from 
saying that cases of this kind are not open to strong suspicion on 
this head, and I do not by any means commend the prudence or 
propriety of them. Yet it is also to be remembered that in the 
case of bribery, the second section of the Corrupt Practices Act, 
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1854, expressly exempts from its purvieu the case of money paid, 
though to a voter, for or on account of any legal expense bond 
fide incurred at or concerning any election, and seemingly so 
exempts it, even though given with a view to induce a voter to 
vote or refrain from voting. On the whole, I am clearly of opinion 
that the objection to the votes in question cannot be sustained. 
I have with great anxiety considered the propriety of reserving 
the question for the Common Pleas Division of the Court, but 
finding the only existing authorities, as far as they go, in favour 
of my own view, finding not even the semblance of authority the 
other way, I myseK entertaining no doubt on the point, and, 
above all, having the concurrence of opinion of my Brother Barry, 
I do not think we would be warranted in continuing a very long 
and expensive inquiry for the mere purpose of having the question 
further discussed." 

Mr. Justice Baery : — " I concur in the judgment which has 
just now been pronounced. The argument before us was, that 
the question must be decided entirely upon the language of the 
25th section of the Ballot Act. I am not sure, if we were to con- 
fine our consideration of the question entirely to the language of 
that section, that our decision would be different ; but I am clearly 
of opinion that that section must be construed in connection with 
the 8th section of 31 & 32 Vict. c. 49. The 25th section of the 
Ballot Act, as my Brother Fitzgerald so clearly pointed out, does 
not make any vote void, does not declare any disqualification or 
disability, or impose any penalty ; it merely provides, in view of 
the new procedure tinder the Ballot Act, that where votes of the 
character specified in the previous legislation have been given, 
and are void upon a scrutiny, an equal number of votes are to be 
struck off without any inquiry as to how the void vote was given^ 
It has been said that the authorities point to a distinction be- 
tween persons, who are employed in their ordinary avocations 
as cabmen and fly-drivers, and persons so employed who do not 
make such services their usual mode of earning their livelihood 
or earning money. I confess I cannot find that distinction in the 
section in question. I think the fact that the man is em- 
ployed out of his ordinary avocation for some particular pur- 
pose connected with the election may be very material if the 
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charge in the petition is one of colourable employment, and 
bribery under the colour of that employment ; but where, as I 
think here, we must assume the employment to be bond fide, I 
cannot find in the section which we have here to consider any 
such distinction as that between a person being employed in his 
ordinary calling and a person employed for the first time in that 
peculiar capacity. Here we are to assume, what I confess all the 
weight of the evidence clearly shows, that the employment of the 
cars upon this occasion was perfectly bond fide, not intended for any 
corrupt purpose whatever, and that it arose out of the necessity 
for procuring conveyance, and the impossibility of procuring that 
conveyance through the ordinary channels. The evidence, so far 
as it has been given, satisfies me that such was the case. I am of 
opinion that the votes of the persons who were referred to in the 
evidence are not void, and it would be idle for us to pursue the 
inquiry any fiirther." 

As to the prayer of the petition, Baron Fitzgerald, in his As to the 

. T . .1 /. i-i prayer of the 

judgment, said as follows :— petition. 

'* On the face of it this would appear to be a petition seeking 
a return only, and not claiming that there should be a new elec- 
tion. The prayer that the Respondent should be declared not 
duly elected, seems merely founded on the fact that it would 
appear on a scrutiny that he had not a majority of legal votes, and 
not on the exercise of the corrupt practice of undue influence on 
his behalf. I have not, however, been able to convince myseK 
that under such a petition it is not competent to us to declare 
the election void. Corrupt practice being charged, it would be 
our duty to report, whatever be the form of the petition, whether 
corrupt practices had or had not been committed." 

As to the 6th and 7th allegations of the petition, Baron Fitz- Meaning of 

GERALD, iu his judgment, said :- ^^-f. t 

" The allegation under which it is sought to avoid specified ^^"^,1° T^Z^ 

votes is founded on s. 11 of the Reform Act (Ireland), 1868, and 1868, s. ii, 

s. 25 of the Ballot Act, 1872. I am very clearly of opinion 1872, s. 25, per 

that on the true construction of these acts, the * retaining, hiring, ^ub^^rr ^i 
or employing for reward ' must be such as would give a cause of 
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action. This is the plain and obvious meaning of the language, 
which, in truth, is almost the same as that in which a cause of 
action is stated in an action for services, and I must decline to 
give it a larger meaning, on a statute which makes the giving 
of a vote after such hiring, retaining, or employing a criminal 
oflfence.*' 

But Mr. Justice Barry doubted as to this ; he said in his 
judgment as follows : — 

*' I confess that I am not altogether satisfied that under this 
Act it is necessary, in order to constitute a paid agent, that he 
should be a person in a position to maintain an action at law for 
the price of his services. I am inclined to think that he should 
be in that position, but I wish to guard myself from expressing 
a final opinion upon it." 

What is a In support of the 3rd and 4th allegations of the petition it 

device" within was provcd that Mr. Edward Finnegan, who was one of the prin- 
s^s^f'comi^^t ^^P^^ agents of the Respondent, stated publicly on several occa- 
Practiccs Act, sions just before the election, that he had discovered a plan by 

1854. 

means of which he would be able to ascertain after the election 
how each elector had voted, in fact (to use his own words), that 
the Ballot Act was a farce. It appeared that this statement of 
Mr. Finnegan caused a considerable amount of discussion, and 
some newspaper correspondence, and on the March 24th, the 
following article appeared in the Belfast News' Letter : — 

" Mr. Finnegan has now returned from London, .... and 
he has taken the earliest opportunity of fulfilling his promise to 
explain his ballot statement in detail. On Saturday last, in the 
presence of eight gentlemen, all well known in Belfast, Mr. 

Finnegan conclusively established his position We are 

bound to state that Mr. Finnegan's demonstration was so clear 
and convincing that every gentleman present admitted that he 

had fully substantiated his statement We should add that 

Mr. Finnegan pointed out, as he promised he would do, how the 
Ballot Act could be amended so as to provide complete security 
to the voter. We never had for a moment any doubt as to Mr. 
Finnegan's ability to substantiate any statement made by him. 
We were previously aware that the Ballot Act did not afford per- 
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feet security, and this opinion has been strengthened by the 
. . « . clear and convincing statement made in our presence by 
Mr. Finnegan." 

It was proved that Mr. Finnegan ordered, at the expense of 
the Respondent^ 10,000 copies of the issue of the newspaper con* 
taining this article, and caused them to be distributed among the 
constituency. 

It was submitted, on the part of the Petitioners, that this con- 
duct on the part of Mr. Finnegan was calculated to mislead voters 
into the belief that the Ballot Act was abortive, and was an 
attempt to interfere with the free exercise of the franchise by means 
of device and contrivance, and, as such, was a corrupt practice 
within the meaning of the 6th section of the Corrupt Practices 
Act, 1854. 

Baron Fitzgerald, in his judgment, said as to this as 
follows :— 

'' As to this charge in the petition I have the misfortune to 
differ from my brother Babry. The corrupt practice of ' undue 
influence ' is defined by s. 6 of the Corrupt Practices Act, 1854. 
It consists in the threatening or inflicting any injury, harm, or 
loss, or in any other way practising intimidation upon or against 
any person in order to induce or cornipt aiich person to vote or 
refrain from voting. In all these cases, as I apprehend, the 
force, the harm, or other matter calculated to, intimidate, is sup- 
posed to be directly presented either to the person or the mind 
of the voter. And the commission of the offence is in respect 
of some person or persons ascertained and supposed to be the 
immediate object or objects of the threat, use, or practice men- 
tioned. But the statute includes also the case of impeding, 
preventing, or otherwise interfering with the free exercise of the 
franchise of any voter by abduction, duress, or any fraudulent 
device or contrivance. Here, too, the offence is in respect of 
some persons or person supposed to be ascertained, and to be 
the immediate object of abduction, duress, or of the device or 
contrivance through which the free exercise of the franchise is 
interfered with. The main contention of the Petitioners, so far 
as the charge of undue influence is rehed on by them, is a charge 
under this latter class, that is to say, they allege an interference 
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with the free exercise of the franchise by means of device and 
contrivancer But the nature of the evidence, by which they sus- 
tain the case, prevents them (as I think they correctly state in 
their particulars) from being able to specify or ascertain the 
individuals affected by it. The result is, therefore, that the 
offence alleged is not the offence as defined by the statute ; still 
it is open to consider whether it be not a corrupt practice re- 
cognised by the common law of Parliament as sufl&cient to avoid 
the election. I see no reason to doubt that there may be such a 
case as that of undue influence of unascertained individuals, and 
I apprehend the question will be the same as in cases of intimi- 
dation of ascertained individuals, that is to say, whether the 
interference has been to such an extent that the Court is unable 
to say that the election in question was a free one. It is clear 
that the intention of the article in the Belfast News Letter, and 
of thus propagating it, was to convince the readers that the 
secrecy of the Ballot Act could be prevented with, at any rate, very 
great probability of impunity. I think one of the reasonable 
consequences of such belief would, or might, be to create alarm 
in the minds of persons who believed it, or some of them. Now 
the act was done by an agent of the Respondent, and it was done 
for the purposes of the election, and for the consequences of that 
act he, and his employer through him, must be held responsible. 
The real problem ,to be solved in this case seems to me to be 
the extent of alarm which might, under all the circumstances 
of the case, be reasonably apprehended as the result of what was 
done. I think this was an electioneering manoeuvre to alarm 
ignorant voters, and the question is whether, from the circum- 
stances of the case, I can fairly say that such an amoimt of inter- 
ference with the free exercise of the franchise, may be here 
reasonably inferred as a result, so as to render one unable to say 
that the election was a free one. Now it seems to me that it 
would only be by the ignorant electors that a representation that 
the Ballot Act or any Act of Parliament could be violated with a 
reasonable prospect of impunity would be believed, and fi-om 
these ignorant electors I must exclude all those who, from attach- 
ment to their landlords or adherence to party, would vote for the 
landlords at all events, and therefore cannot be considered as 
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affected by any alarm at all. The mischief which the Ballot Act 
intended to deal with, so far as the relation of landlord and 
tenant is concerned, was not the landlord's knowledge of how his 
tenant voted, or intended to vote, but was the undue exercise of 
the influence which arises from that relation. The taking away 
of the knowledge from the landlord by the Ballot Act was to pre- 
vent the possibility of the exercise of the abuse in any case. The 
belief then in the tenant that he would, notwithstanding the 
Ballot Act, be in the same position as to the landlord's knowledge 
as he was before, could only be a reasonable ground of alarm if 
he believed or suspected that his landlord's position of influence 
would be abused. Now I am considering this question in a case 
in which there is no evidence of a single landlord unduly exerting 
his influence, in which there is no evidence of canvassers being 
instructed to present the apprehension to the minds of tenants 
or having in fact done so, and in which it has been proved that 
the Respondent publicly asserted his own firm belief in the 
adequacy of the ballot to secure secrecy. Upon the whole, 
therefore, after having endeavoured to determine what result in 
extent must be reasonably apprehended from that article in the 
Belfast News LetteVy and after having made a fair deduction 
from the only class of voters with which I think it possible that 
a device of this kind could obtain credence, the residuum, I 
acknowledge, appears to me to be wholly inappreciable, and I 
am bound to state my conviction that so far as there is any 
evidence before us the election was a free election." 

Mr. Justice Barry, in his judgment, said as to this as 
follows : — 

'* The result of the judgment of my brother Fitzgerald being 
to determine the election of the Respondent valid, it is in fact 
unnecessary, and perhaps immaterial, for me to express any 
opinion, but, inasmuch as I have the misfortune to differ from 
my learned brother, I think it right, if it were only out of respect 
for him, to express the reasons for the conclusion at which I have 
arrived. 

" From the earliest period of our parliamentary system it was 
regarded as a vital principle of that system that elections should 
be free. That principle was recognised and enforced from time 
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to time by resolutions of the House of Commons, by Acts of 
Parliament, by decisions of parliamentary committees, and, finally, 
it was made the subject of legislation in the year 1864 by what 
is known as the Corrupt Practices Act, the 5th section of which 
deals with the question. Now a consideration of the provisions 
of that section, and the condition of the law at that time, will 
render it obvious to any one that it did not afford complete 
protection, for it provides a protection only by making those who 
exercise undue influence punishable as for a misdemeanour, while 
it is obvious that the same influence that could induce a voter to 
refrain from voting or to give his vote in a particular way would 
prevent his coming forward to disclose that he was unduly 
influenced. That 5th section also leaves entirely untouched 
influences which operate upon the mind of a voter and coerce 
him in the exercise of his franchise without any act being com- 
mitted on the part of the person from whom the influence 
emanates. For example, a shopkeeper fears to incur the dis- 
pleasure of profitable customers, a workman fears to incur the 
displeasure of his employer, a tenant fears to incur the displeasure 
of his landlord, and they will be influenced by these considera- 
tions, although neither the landlord nor the employer nor the 
customer either intends or threatens or does any act of injury 
whatever in consequence of the exercise of the franchise. Well, 
such being the state of things, in 1872 the Legislature enacted the 
Ballot Act, which is an Act the express intention of which is to 
provide a system of secret voting. My brother Fitzgerald 
appears to think that the sole object of that Act was to be a sort 
of supplement to the 5th section of the Corrupt Practices Act, and 
merely to afford additional protection against the undue influence 
contemplated by the Corrupt Practices Act. In my humble 
opinion the object of the Ballot Act went much further, but what- 
ever was the object which operated upon the minds of those who 
promoted the Act, its direct result and effect is to promote a 
freedom of election that did not exist before by enabling a voter 
under the protection of secrecy to record his vote in any way he 
may think proper independent of any influence, due or undue, 
active or passive, save the dictates of his own conscience and the 
promptings of his own free will The law then having conferred 
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upon voters the* right of voting in secret I am of opinion that 
any device calculated to mislead voters into the belief that the 
Act of Parliament is abortive, is unconstitutional and illegal, and 
is sufficient to avoid any election ; and if, owing to the Ballot 
Act being so recently introduced, it were not possible to range 
this device as practised here under any of the well-known heads 
of electoral corruption by which an election is avoided, I would 
be prepared to make a precedent, as I have no doubt a Committee 
of the House of Commons would have if such a case had been 
brought before them, and hold that no election should be allowed 
to stand which was tainted by such a device. But it may clearly be 
ranged under one of the well-known heads, those heads which are 
collected together under the name of undue influence by the Corrupt 
Practices Act The Petitioner presents this for our considera- 
tion as a contrivance interfering in a general way with the free 
exercise of the franchise, although it is neither proved nor alleged 
to have operated upon any particular specified individual. I am 
of opinion that it is such a contrivance, and I understand my 
learned brother also is of opinion that it is a device calculated to 
excite alarm in the minds of ignorant voters. If it is, it seems 
to me to follow that it is an interference with the free exercise of 
the franchise. To say that to induce voters to believe that the 
ballot is not secret is not an interference with the free exercise of 
the franchise, is equivalent to saying that the ballot creates or 
confers no freedom of election that did not exist before. It was 
always, of course, the theory of oui* constitution that elections 
were free, but until the passing of the Ballot Act they were not 
practically free in many respects ; and one of the objects of this 
Act was to confer upon the voter an independence and a freedom 
of action in the exercise of his franchise which he did not possess 
before. Who can doubt that this article had the effect of inter- 
fering with the franchise ; who can doubt that there are in this 
constituency to be enumerated, not by scores but by hundreds, 
men who would exercise the franchise in one way if the voting 
was open, and another way if it were under the shelter of secrecy ? 
It is impossible to prove this directly by affirmative proof. It 
was obviously impossible for the Petitioner here to produce 
persons to swear, Oh ! I voted so and so, because I thought the 
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ballot was not secret, I refrained from voting because I thought 
the ballot was not secret, and I was induced to believe that it was 
not secret by these articles. They could not produce any such 
testimony, but we must draw upon our experience, we must draw 
upon our own common sense, upon our knowledge of human affairs, 
and upon our observation of what is going on around us in the 
world ; and no one can doubt that there are in this vast constitu- 
ency of 13,000 people, hundreds of men who would exercise their 
franchise differently according as the voting was to be secret or the 
reverse. But then it is said that even assuming the idea that the 
ballot was not secret would disturb the free exercise of the fran- 
chise, we are to consider whether in this particular case we have 
reasonable ground for supposing that it existed to such an extent 
as to render us unable to pronounce the election to have been a 
free one. I am not at all sure that we are called upon to embark 
upon any such inquiry. When a device of this kind, conceived, 
practised, and carried out on so gigantic a scale, is brought home, 
not to some person unconnected with the candidate, but is 
brought home to the conducting agent of the Respondent, I 
doubt very much whether we are called upon to inquire into 
anything more than into the existence of the device, but we 
should pronounce that an election carried by such means, or 
affected by such means, or that may have been affected by such 
means, is not to be allowed to stand. But if we are to go into 
an inquiry as to the possible or probable extent of the operation, 
I think the rule that ought to be applied is that which was applied 
in the case of general intimidation by Baron Bramwell in the 
North Durham case, 2 0*M. & H. 157. He there said, * Where 
it is of such fi, general character that the result may have been 
affected, in my judgment it is no part of the duty of a judge to 
enter into a kind of scrutiny to see whether possibly, or probably 
even, or as a matter of conclusion, upon the evidence, intimi- 
dation had not existed, the result would have been different.* 
How can I say here that the result was not affected ? 11,500 
people voted, 1,500 did not vote, there is a majority of only 20, 
and in the face of all that has occurred in this case up to the very 
day before the polling, the studied steady persevering circulation 
of this paper by Mr. Finnegan (he woidd not have done it, if he 
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did not believe it was effecting his purpose), in the face of all that, 
I am to come to the conclusion that 20 voters in the whole 13,000 
were not affected. It is to me a startling proposition, I confess. 
If 11 men who voted for the Bespondent would have voted for 
Mr. Crawford, if they thought the ballot was secret, it would have 
turned the election. With this narrow majority of 20, in a con- 
stituency of 13,000, I am called upon to say that I am unable to 
say that the election was not free; in other words, that it was 
unaffected by this extraordinary dissemination of this misrepre- 
senting article. I cannot do so. If I were called upon to express 
an opinion upon the affirmative proposition, which I do not think 
I am, if I were to say what is my absolute opinion of the effect 
of these articles upon that election, I would be of opinion that it 
affected more than the 20 votes. But it is not necessary for me 
to say that. It is enough for me to say that, having regard to 
the circulation of these articles, I do not think that this election 
was a free one. In that opinion I differ from my learned brother ; 
and when I say that I differ from him, I am sure those at the 
Bar who know me believe that I differ from him with the utmost 
hesitation and regret, and with a great distrust of my own 
opinion ; but I think that my duty requu'es that I should explain 
the grounds, and not merely announce a simple dissent. 

As to costs. Baron Fitzgerald said : — " Having regard to the Costs, 
difference of opinion, my impression is that there should be no 
costs on either side." 

Mr. Justice Barry concurred. 
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CASE XXVI. 

BOROUGH OF SALISBURY. 

Bkfobg Baron Pollock and Mr. Justice Hawkins, June 21, 1880. 



Petitioners : Rigden and others. 

Respondents : Mr. Passmore Edwards ; Mr. W. H. Grenfell. 

Counsel for Petitioners : Mr. Digby Seymour, Q.C. ; Mr. Pitt Lewis. 

Agent : Mr. N odder. 

Counsel for Respondents: Mr. Cave, Q.C. ; Mr. Biron ; Mr. Lockwood. 

Agents : Messrs. Wyatt, Hoskins, and Hooker. 



The petition contained the usual allegations of corrupt practices, 
but did not pray the seat. 

In the course of the case, 
Costs with re- Certain witnesses were called who failed to carry the Peti- 
^tncssestobe tiouers' casc any further, whereupon Mr. Justice Hawkins 

thrown npon ^^ ._ 
party who 

calls them. " It may be of importance that the Petitioners should know 

that I have a very strong feeling with regard to the question of 
costs. My own individual opinion is that every moment of time 
which is wasted in endeavouring to prove a case which fails, ought 
to be paid for by the person who tries and fails to prove his 
case, even though he succeeds in the long run on the general 
issue." 

Costs as to Some evidence was brought forward in support of the allega- 

Bonaf bribery^ tious of personal bribery, but it proved to be quite insufficient to 
which break establish a casc, whereupon 
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to another. What is done in my presence by persons accom- 
panying me and assisting me then and there in my canvass is 
one thing, but surely that is not conclusive evidence against me 
of an authority to a man (whom I take with me to assist me 
in my canvass, and possibly to introduce me to voters whom I 
then and there canvass myself), to go and canvass other per- 
sons behind my back so as to make me responsible for his 
acts of bribery. The short question to be decided is this, — 
Had the man the authority of the candidate to procure votes 
for him? Direct authority is very rarely to be found. You 
may imply an authority from a variety of things, but surely the 
bare act of accompan3dng a candidate in his personal candi- 
dature is not conclusive evidence of agency. Surely taking a 
man to point out voters, and to influence them, if you will, in 
the candidate's presence, is not conclusive evidence of an em- 
ployment of that person to go behind the candidate's back and 
bribe them." 



Colourable 
payment of 
travelling 
expenses. 



It was proved that several days before the election a letter was 
written by the Respondent's agent to two out-voters expressing 
a hope that they would not fail to come up and vote, but nothing 
was said about paying their travelling expenses. It was also 
proved that, after the election, money sufficient to pay for first- 
class railway tickets was given to these two out- voters who came 
up to vote. As a matter of fact, when they came up to vote, they 
travelled by third class, retaining for themselves^ the diflPerence 
between the first-class fare and the third-class fare. 

Mr. Digby Seymour, for the Petitioners, in summing up his case, 
said as to this : — " I submit that the payment of a proper fare to 
an out- voter of a borough, the payment of the money of the fare, 
not paying for the conveyance, is bribery." 

Baron Pollock : — " Supposing that after the election an agent 
of the candidate were to stick up a notice that all voters who 
voted for so and so and came by train will have their first-class 
railway fare paid to them, that might be a most improper thing, 
but unless you connect that act done by the agent with some earlier 
communication which would lead to the inference that it was 
bribery, you do not establish your case." 
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Mr. Justice Hawkins referred to the Brecon case, 2 O'M. & H. 43. 
Baxon Pollock, in his judgment, said as to this : — 
** It was alleged that these were, in tru^h, colourable payments, 
made by paying first-class fares where third-class fares only were 
actually expended, and that these payments were made for the 
purpose of corruptly obtaining the votes of these two voters. 
Now this is a matter which has received grave consideration in 
several cases, and it is a most important question whenever it 
arises, but it is no doubt more important if it ever is shown to 
have assumed the form of anything like a general system. In the 
present case nothing like a general system has been shown to 
exist. It comes, therefore, to this, two voters arc paid first- 
class fare, but they travelled, in fact, third-class, and pocketed, 
the difference. What we have to look to more particularly is 
this. Can anything be shown on the part of the Petitioners in 
the way of an invitation to these two men to come over and vote 
at Salisbury, from which we ought to draw the inference that 
what was done was corruptly done? The case of Cooper v. 
Slade * has been referred to in argument, and also the judgment of 
WiLLES, J.y in the Coventry ca8e,\ and I think that his words on 
that occasion will illustrate what is our meaning upon the pre- 
sent occasion. After considering what was the effect of all that 
passed in that case with regard to the letters written before- 
hand, and the payment made afterwards, he says this, ' If I were 
to infer in this case that there had been a corrupt bribery it 
would be not only without authority, but it would be contrary to 
the opinion of all the learned judges who dealt with the case 
of Cooper v. Slade, to say that such a contract to pay the ex- 
penses was implied. If I send to a coal merchant and say 
" send me in so many tons of coals," of course it means I will 
pay" you for it. But if I write to a man to do a thing to wliich 
a price is not usually attached, and as to which the law says there 
shall not be a price attached, I think that the implication of such 
a condition would be contrary to the principle and also to the 
authority of Cooper v. Slade.* Now it appears to me that taking 
those two isolated cases, and taking the character of the letter 

♦ '27 L. J. Q. B. Ud. t 1 CM. & II. 106. 
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which was written in one of those cases, not only is there no 
foundation for drawing such an inference, but I think it would 
be contrary to what is right if we were to draw such an inference 
on the present occasion.'* 



Witnesses 
called by 
the Court. 



At the close of the Petitioners' case, Mr. Cave^ for the 
Hespondents, submitted that there was no case for him to answer, 
and stated that he did not intend to call any witnesses ; where- 
upon 

Baron Pollock stated that under the power given to the Court 
by the 32nd section of the Parliamentary Election Act, 1868, they 
intended to summon and examine certain witnesses before giving 
judgment. 

After these witnesses had been examined by the Court, 

The Court declared the Bespondents duly elected. 



Employment 
of watchers. 



With regard to the employment of watchers. Baron Pollock 
said as follows : — 

" In every borough the greatest caution should be used before 
any person employs others in a private character to preserve the 
quiet of the town, to prevent breaches of the peace, or to protect 
even the property of individuals. This is a matter of very serious 
importance, because it reflects not merely upon the purity of the 
election, if such a thing is done to a great extent, but it reflects 
also upon the credit and reputation of the town. I should be 
very sorry to think that it could ever be necessary, even in an 
election time, to resort to anything like a private body for the 
purpose of protecting either persons or property. The proper 
course, whenever such an occasion should arise and a reasonable 
fear exists, would be to apply to the mayor and magistrates and 
the police authorities, and if there are not a sufficient number of 
men already serving in the police, we well know by experience 
that the services of well-conditioned honest persons can always 
be obtained as special constables who are ready to protect 
property in their own town." 



Costs. 



Costs followed the event. 



CASE XXVII. 

COUNTY OF WEST WORCESTER. 

Before Mb. Justice Lush and Mb. Justice Manisty, July 6, 1880. 

-^ — 

Petitioners : Mr. Fildes ; Mr. Darling. 

Respondents : Sir Edward Lechmere, Bart. ; Mr. F. "Winn Knight. 

Counsel for Petitioners : Mr. Murphy, Q.C. ; Mr. Maclntyre. 

Counsel for Respondent Lechmere: Mr, Matthews, Q.C. ; Mr. Willis Bund. 

Counsel for Respondent Knight: Mr. J. C. Mathew ; Mr. Amphlett. 



The petition alleged corrupt treating by the Respondents and 
their agents, and did not pray the seat. 

The evidence adduced in support of the petition failed to 
establish a case. 
The Court declared the Respondents duly elected. 

Costs followed the event. Costs. 
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BOKOUGH OF LICHFIELD. 

Before Mr. Justice Lush and Mr. Justice Manisty, June 28, 1880. 



Petitioner : Sir John Swinburne. 

Respondent : Colonel Kichard Dyott. 

Counsel for Petitioner: Mr. Powell, Q.C. ; Mr. Anstie. 

Agents : Messrs. Flux and Leadbitter. 

Coiinselfor Respondent: Mr. H. Matthews, Q.C. ; Mr. Young. 

Agent : Mr. T. "W. Nelson. 



The petition contained the usual allegations of corrupt 
practices, and did not pray the seat. 

It was proved that two voters were abducted on the day of the 
election, at the instigation of a person who was admitted to be an 
agent of the Respondent. 



Watching 
voters in and 
out of polling 
station, when 
this amounts 
to undue in- 
fluence within 
the meaning of 
s. 5 of Corrupt 
Practices Act, 
1854. 



In the course of the case, 

It was proved that Mr. Hinckley, who was one of the Respon- 
dent's principal election agents, is a gentleman of independent 
means, and is possessed of considerable property, has long been 
a resident in or near the city of Lichfield, is a justice of the 
peace for the city and also for the county of Stafford, is a 
member of the Lichfield Town Council, an ex-officio member of 
the boai'd of guardians of the poor, one of several trustees of 
different charities which are dispensed from time to time among 
the poor, was an active supporter of the Respondent, and rightly 
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considered to be a very influential person. The borough, for the 
purpose of canvassing, was divided into six districts, of which the 
Stowe Street district was one. Each district had a committee 
and a committee-room. Mr. Hinckley was chairman of the 
Stowe Street committee, and canvassed all the electors of that 
district. The polling station for that district was a small school- 
house, which stands in a very small yard or enclosed space, into 
which there is an entrance by means of a gate from the public 
street. In one corner of that yard is a room occupied by the 
school-mistress. That room was engaged by Mr. Hinckley as 
and for an extra committee-room on the day of the poll. On that 
day, a clerk, Davey, was stationed inside the room for the purpose 
of taking down on sheets of paper the names of all the voters who 
voted. Mr. Chinn, a solicitor in Lichfield, was seated at the 
door of the room from which he could see, and, if he spoke loud, 
could speak to voters as they passed to and from the school- 
house ; he had a copy of Mr. Hinckley's canvassing book, in 
which he ticked off the voters after they had voted. Joseph 
Millington, Mr. Hinckley's gardener, who took a very active part 
in the election, was placed between Mr. Chinn and the path from 
the gate up to the school-house for the purpose of calling out the 
names of the voters as they passed from the poU. By this 
arrangement, Mr. Chinn and Davey were both enabled to make 
out a correct list of all the voters. In addition to this, Mr. 
Hinckley was walking about or standing in the yard, or close to 
the gateway into it, during the polling hours (eight to four) with 
the exception of some short intervals when he was absent. He 
had his canvassing book, and either from personal observation or 
by getting information from Mr. Chinn, he ticked off all the voters 
who polled. With the exception of the voters going to and from 
the poll, no one was allowed to be in the small yard except 
Mr. Hinckley and his brothers, and Joseph Millington and 
Mr. Chinn, and one or two labourers who acted as special 
constables. 

It was further proved that Mr. Hinckley shook hands with 
some voters, nodded to several, spoke to some, and had the 
opportunity of speaking to all, that he stopped a voter who was 
wearing the Petitioner's colom-s, and solicited him to vote for the 
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Respondent, or not to vote against him. That voter was a poor 
labouring man with a family, and was in the habit of receiving 
charity at each time of its distribution. Many of the voters in 
the Stowe district were of a very low order, and very poor. 
When a voter who was wearing Sir J. Swinburne's colours was 
passing through the yard after voting, Millington called out^ 
"We shall know him and remember him another day." On the 
Petitioner's side one person only was engaged to take down 
the names of the voters as they came from the poll. He stood 
outside the gate, and was able to take down all the names 
himself without any assistance. 

Mr. Justice Manisty, in his judgment, said as to these facts as 
follows : — 

" Under these circumstances I am constrained to come to 
the conclusion that Mr. Hinckley, while apparently acting as a 
supernumerary check clerk, was really in the yard for the purpose 
of letting the voters see that he was keeping an eye upon them, 
and in the hope that by so doing he might induce some of them who 
would not otherwise do so to vote for the Respondent, or, at all 
events, not to vote for the Petitioner. It was contended by Mr. 
Matthews that at most Mr. Hinckley's conduct only amounted to 
legitimate canvassing, but in my opinion it went much further. 
Mr. Matthews says canvassing is legitimate up to the last moment 
before polling. I do not think so. Suppose Mr. Hinckley had 
placed himself at the very entrance to the compartment in the 
polling-station set apart for voters to mark their voting papers in 
secret, and that he had acted there as he did in the yard, it could 
hardly have been contended that that was legitimate canvassing. 
I have seen the yard, and am satisfied that practically Mr. 
Hinckley might (if he had been so inclined) have done as much 
mischief where he was as if he had taken up his position at the 
entrance into the compartment to which I have adverted. Still 
the question remains, whether Mr. Hinckley did so interfere with 
the free exercise of the franchise of any voter as to bring him 
within the provisions of the 5th section of the Corrupt Practices 
Act, 1854. I am not satisfied beyond reasonable doubt tiiat he 
did. Mr. Hinckley says that the course which he pursued at the 
Ifist election was in accordance with what had been done on pre- 
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Yious occasions; all I can say is* the sooner the practice is 
discontinued the better; and in view of the next election, I 
"would warn all persons concerned to be more careful to con- 
form to the laws than many seem to have been at the last 
election." 

At the conclusion of the case, and immediately before delivering 
judgment, Mr. Justice Lush said as follows : — 

'* I am informed that some apprehension exists amongst some Coart will 
of the voters who happened to be in Court the other day, baUot papers 
when the bag containing the ballot papers was opened, as to the ^ ]^ ^^^^^d **" 
possibility of their being exposed, and the secrecy of the ballot, 
therefore, entirely destroyed. Now I wish to say to those persons, 
that no one can be allowed to see any ballot paper whatever, ex- 
cept ourselves or persons whom we may order, and that although 
the ballot papers were necessarily shown to this extent, that the 
bundle of papers were shown, because we were looking for the 
register, which is a public document which anybody can see, 
although the ballot papers were shown in bundles, no individual 
looked at any ballot paper, not even ourselves ; nor should we 
have permitted any ballot paper to be exposed to the view of any 
person whomsoever. The register which we looked at, and which 
was handed about the table, does not show which way anybody 
voted ; it merely shows what persons did vote ; that is the only 
object for which we referred to it. The public may be assured that 
the ballot, so far as the officers of the law are concerned, is 
entirely secret, and no one can be permitted at any time, or under 
any circumstances, to look at a ballot paper without the ex- 
press direction of the Court. We shall give no such direction, 
for we have no occasion to do so, nor, as i have said, did we 
ourselves look at anyone of them ; therefore, you need be under 
no apprehension about the ballot papers ever being exposed to 
any person." 

The Court declared the election void. 

The following order was made as to costs : " the Kespondent Costs, 
must pay the Petitioner his costs, including the costs relating to 
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case twenty-one in the particulars,* but not the costs relating 
solely to the other cases which have not been established. The 
Petitioner must pay the Respondent his costs relating exclusively 
to the cases in the particulars in support of which no evidence 
has been ofiFered." 

* This was the case relating to Mr. Hinckley ; see above, p. 136. 



CASE XXIX. 

BOKOUGH OF KNABESBOROUGH. 

Before Mb. Justice Lush and Mr. Justice Manistt, July 22, 1880. 



-f- 



Petitioners: Basil Thomas Wood ; Thomas Slingsby. 

Respondent : Sir Henry Meysey Meysey-Thompson, Bart. 

Counsel for Petitioners : Mr. Day, Q.C. ; Mr. A. L. Smith ; Mr. Bentinck. 

Agents : Messrs. Hirst and Capes. 

Counsel for Respondent: Mr. Caye, Q.C. ; Mr. Forbes. 

AgerU : Mr. J. W. Addyman. 



The petition contained the usual allegations of corrupt prac- 
tices, and claimed the seat for the Petitioner, Basil Thomas 
Wood. 

In the course of the case, 

Mr. Cave, for the Kespondent, applied that all the witnesses Respondent's 

agent per- 
Should be out of Court. mitted to re- 

All witnesses were accordingly ordered to leave the Court. ^^ ^^J o^her 

Mr. Cave then applied that Mr. Kirby (the Kespondent's ^^^^^®*^^ 
election agent) might be allowed to remain in Court, as he, Mr. 
Cave, cotdd not cross-examine without instructions from him. 
Mr. Day, for the Petitioner, opposed this application. 
Mr. Justice Lush : — ** It is impossible to refuse Mr. Cave's ap- 
plication, considering the peculiar position in which Mr. Kirby 
is. Mr. Elirby is admitted to have been the election agent of the 
Kespondent, and to him is imputed a considerable proportion of 
the misdeeds scheduled in the particulars. The other persons 
who are alleged to have been bribed do not stand in the position 
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of agents, their acts may not affect the sitting member, but, 
whether they do or not, their position is very different from that 
of Mr. Kirby, who is charged with wholesale bribery, he being 
the admitted agent of the Respondent. Mr. Cave also tells us 
that his instructions do not enable him to cross-examine witnesses 
without suggestions from time to time from Mr. Kirby, whose 
presence is to him as necessary as the presence of the solicitor 
who instructs him. We think that we are therefore bound to 
treat him as virtually the solicitor in the case, and that he ought 
to have the same exemption in his favour as to remaining in 
Court as the solicitor wotdd have. I do not think, therefore, that 
we can insist upon Mr. Kirby going out, because it may do in- 
justice both to him and to the Respondent, and moreover we 
should not be in a position to know exactly what the facts of the 
case are/' 

Mr. Kirby accordingly remained in Court* 

After certain evidence had been given in support of the 
petition, 

Mr. Cave, for the Respondent, stated that he was unable to 
deny that there had been corrupt treating committed by a person 
whom he admitted to be an agent of the Respondent. 

No one but ^^* ^^^^ ^^^^ asked leave of the Court to call Mr. Kirby, the 

^®*P^^®°* Respondent's election agent, in order that he might deny that he 
called to ex- had in any way authorised the corrupt treating, 
after inquiry Mr. Day, for the Petitioner, said, as the defence had been 
closed. abandoned, the object of the Petitioners was obtained, and that, 

therefore, he did not feel called upon, or justified, in taking any 
farther part in the proceeding. 

Mr. Justice Lush: — **That is the difficulty; we feel that to 
maintain the inquiry any further would be to put the Petitioners 
to an expense which they ought not to bear, or to leave the parties 
to an eo; parte examination." 
After some further discussion, 
Mr. Justice Lush said as follows : — 

*' We feel placed in a position of novelty, and, I may add, of 
some considerable difficulty. The application which Mr. Cave 
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has made is the first of the kind that has ever occurred. Our 
functions here are to try the election petition, and to certify to 
the Speaker whether the member has or has not been duly 
elected. Our functions are at an end as soon as the petition is 
disposed of, except that we have to report also whether or not 
corrupt practices have extensively prevailed, or whether there is 
reason to believe that they have, and we are also called upon to 
report the names of any persons who have been proved before us 
to have been guilty of corrupt practices. With these exceptions 
our functions end as soon as the trial of the petition has been 
determined either by our finding upon the facts or by the admis- 
sion of the sitting member that he can offer no defence to the 
evidence given. Now it has been usual when a Respondent has 
found himself overborne by the evidence against him, and when 
there has been anything like an imputation upon his character 
personally, to allow him to appear, even though the case is closed, 
simply to exonerate himself. I believe there has been no instance 
in which this has been refused to the sitting member, when any 
imputation upon him has been thrown out in the course of the 
inquiry. But I am not aware of any application ever having been 
made to allow any other person to appear, certainly not where 
what it is proposed to ask him would be to contradict the evidence 
given upon the part of the Petitioners, that evidence not having 
been completed. If this were allowed, see what a field of enquiry 
it would open. Mr. Cave proposes to continue his share of the 
investigation, he proposes to contradict the evidence which has 
been given on the part of the Petitioners, which evidence has 
implicated certain persons in corrupt charges. Before we could 
allow that to be done, in justice to the other side we should have 
to go on and hear all the evidence which the Petitioners have to 
offer. If the Petitioners choose to say * We will not bear the ex- 
pense of appearing here any longer,' the Court has no power to 
compel them to remain, but if we were to allow the inquiry to go 
on, they might feel bound in justice to the witnesses whom they 
have called to remain here and fight the case out to the end, so 
that in effect we should have to go on to the end just as if there 
had been no surrender at all. Now I cannot think that we should 
be doing right, or that we have any authority to allow that course 
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to be pursued ; so there is no alternative for us but to close the 
enquiry here> or else to go on just as if no surrender had been 
made. Our functions are at an end as soon as the petition 
has been decided. I therefore feel that we should be placed 
in a difficulty which it would be impossible for us to get out 
of, if we were to agree to what Mr. Cave has proposed. We 
have no right to go on in the absence of the Petitioners, and no 
right to insist upon, or even to allow of, the Respondent's call- 
ing their witnesses where the object is merely to exculpate per- 
sons who have been implicated. If we should after consideration 
find it our duty to report that corrupt practices have exten- 
sively prevailed, those persons will have an opportunity of being 
heard before the commission which will probably issue upon that 
report. It appears to us that we are not justified in continuing 
the enquiry merely for the purpose of exculpating persons, when 
the matter can have no bearing whatever upon the result of the 
trial. The Respondent having admitted that he was not duly 
elected, I think our functions are at an end. We must therefore 
refuse the application made to us by Mr. Cave.** 

Mr. Justice Manisty : — " It would be very unfair that Mr. 
Kirby should be allowed to exculpate himself, and that others 
shotdd not be allowed to do so also. We must therefore either 
hear the inquiry to the end, or close it at the point at which 
Mr. Cave has said that the Respondent cannot defend his seat. 
We cannot enter upon a middle course." 

The Court declared the election void on the ground of corrupt 
practices by agent. 

Costs. Costs followed the event. 



CASE XXX. 

BOROUGH OF BEWDLEY. 

Before Mr. Justice Denman and Mr. Justice Lopes, June 23, 1880. 

— * — 

Petitioners: W. P. Spencer; John BlundelL 
Respondent : Mr. Charles Harrison. ^ 
Counsel for Petitioners: Mr. Murphy, Q.C. ; Mr. R. M. Bray. 

Agents : Messrs. Kirby & Co. 
Counsel for Reepondent : Mr. Waddy, Q.C. ; Mr. Clay ; Mr. Herbert. 
Agents: Messrs. Burton, Plater and Hart 



The petition contained the usual allegations of corrupt practices, 
1)ut did not pray the seat. 

In the course of the case, — 

It was proved that an association had been formed before the Agency of 
election to promote the candidature of the Eespondent ; that it ^^lation. 
was in constant communication with Mr. Humpherson, the 
Bespondent's election agent ; that Mr. Humpherson attended the 
meetings of the association, that he supplied its minute-book at 
the Bespondent's expense, and from time to time communicated 
with Shepard its secretary as to its progress, and reported 
progress to it, using in common with it a marked register con- 
taining an account of the favourable, adverse, and doubtful voters ; 
that Shepard the secretary was employed at Mr. Humpherson's 
private house (in which a room was appropriated for the purposes 
of the election) as a paid clerk to the Respondent ; that Shepard 
kept a book containing lists of the leading members of this asso- 
ciation, who, under the name of a committee in the first instance, 

VOL. III. L 
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did the work of a committee throughout. It was further proved 
that one Nellist was a leading member of this association, and 
undertook the duty of endeavouring to procure the votes of persons 
over whom he was likely to have influence, and that he was 
actively engaged on the polling day in taking members to the 
poll. 

Mr. Justice Denman, in his judgment, said as to this : — 

" Under these circumstances I cannot doubt that Nellist, in 
doing whatever he did in canvassing voters, and in endeavouring 
to persuade them to vote, acted as the agent of the Respondent," 

Mr. Justice Lopes, in expressing his concurrence in the judg- 
ment of the Court, added : — 

" I desire shortly to allude to the position of political associa- 
tions and the liability of candidates. It was contended that there 
was no privity between the Respondent and this association, that 
their active members were not his agents, and that he was not 
responsible for their illegal acts. There appear to be persona 
who think that a candidate may escape the responsibility attach-^ 
ing to the acts of an agent by the employment of the active 
members of a political association, instead of an individual or 
individual agents ; if this could be done, the Corrupt Practices 
Act would become a dead letter. There may be, doubtless, in a 
borough a political association existing for the purpose of a poli- 
tical party, advocating the cause of a particular candidate, and 
largely contributing tg his success, yet in no privity with the 
candidate or his agents, an independent agency, and acting in its 
own behalf. To say that the candidate should be responsible for 
the corrupt acts of any member of that association, however 
active, would be unjust, against common sense, and opposed to 
law. There may, on the other hand, be a political association in 
a borough advocating the views of a candidate, of which that can- 
didate is not a member, to the funds of which he does not sub- 
scribe, and with which he personally is not ostensibly connected, 
but at the same time in intimate relationship with his agents, 
utilised by them for the purpose of carrying out his election, 
interchanging communication and information with his agents 
respecting the canvassing of voters and the conduct of the election, 
und largely contributing to the result. To say that the candidate 
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is not responsible for any corrupt acts done by an active member 
of such an association would be repealing the Corrupt Practices 
Act, and sanctioning a most effective system of corruption." 

The Court declared the election void on the ground of bribery 
by agent. 

Mr. Justice Denman said as to costs : — 

" The cases of treating were so slight that the counsel for the Costa. 
Petitioners, at the suggestion of the Court, admitted that they 
could not be established, and as to the other * charges of bribery 
they failed in proof. We therefore think that justice will best be 
done by ordering the Bespondent to pay the costs of the 
charges of bribery, and the Petitioners the costs of the charges of 
treating." 



* The Court had held that two charges of bribery had been proved. 
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CASE XXXI. 

BOROUGH OF CHESTER. 

Before Mr. Justice Lush and Mr. Justice Manisty, July 13, 1880. 

— ¥ — 

Petitioners : Thomas Hey wood ; William Dodd William Jones ; 

William Davies. 

Respondents : Rt. Hon. J. G. Dodson ; Hon. Beilby Lawley. 

Counsel for Petitioners: Mr. H. Matthews, Q.C. ; Mr. Kennedy ; 

Mr. Clement Higgins. 

Counsel for Respondent Dodson: Mr. Day, Q.C. ; Mr. R. Biron. 

Counsel for Respondent Laioley : Mr. S. D. Waddy, Q.C. ; Mr. Chandos Leigh. 



The petition contained the usual allegations of corrupt practices, 
but did not pray the seat. 

On the first day of the inquiry it was proved that certain out- 
voters were paid certain sums of money on account of their travel- 
ling expenses and loss of time by a person who was admitted to 
be an agent of the Respondents. After this, and notwithstanding 
the fact that what had been proved with regard to paying out- 
voters was of itself sufficient to avoid the election, a considerable 
amount of evidence was brought forward, and the following facts 
were admitted by the Respondents' coimsel to have been clearly 
proved, namely, that when the Respondents commenced their 
candidature they found that a large and important association 
had been recently established in the borough, which was called 
the Chester Liberal Association, that it comprised in its members 
a great majority of the Liberals in the borough, that the Re- 
spondents on commencing their canvass found that it would be 
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impossible for them to refuse the co-operation and assistance of 
this association, (although they determined to make, and they did 
make, a personal canvass for themselves,) and that eventually the 
Bespondents became so implicated in the doings of this associa- 
tion that it was impossible for them to deny that certain persons 
connected with the association must be regarded in point of law 
as their agents so as to make them responsible for the acts of 
these persons. 

At the conclusion of the Petitioners' case, — 
Mr. Day, for the Respondent Dodson, said that he had not 
hitherto interposed on behalf of his client (although on the first 
day of the inquiry facts had been proved which were of themselves 
sufficient to avoid the election), because his client felt that nothing 
ought to be done by him which might have the semblance even of 
seeking to divert or prevent the fullest inquiry into all the cir- 
cumstances attending the last election, but now that the Peti- 
tioners' case was concluded he would at once admit that from 
circumstances entirely beyond the control of his client the election 
of the Respondent Dodson was void. 

Mr. Waddy made a similar statement on behalf of the Re- 
spondent Lawley, whereupon 

The Court declared the election void. 

As to the conduct of the case, Mr. Justice Lush said :— • 
'* We may be permitted to add that we honour the motives Continuation 
which induced the Respondents to continue the opposition to the to petitioners* 
petition imtil all the important evidence which could be brought ^'*®®* 
out against them had been given. Evidence, which, uncontra- 
dicted, was fatal to their defence, was given ,at an early stage of 
the inquiry, but had they surrendered then their conduct might 
have given rise to unfavourable and imfounded inferences." 

As to costs, the Court said : — 

" We think the costs of the petition shotdd be paid by the Costs. 
Respondents, except the costs of and relating to the cases 
scheduled in the particulars which the Petitioners have not 
attempted to prove." 



CASE XXXII. 

BOROUGH OF BOSTON. 

Befobe Mr. Justice Lush and Mr. Justice Manisty, July 2*7, 1880. 

— ♦ — 

Petitioner: Mr. Sydney Charles Buxton. 

Respondent : Mr. Thomas Garfit. 

Counsel for Petitioner : Mr. S. D. Waddy, Q.C. ; Mr. Sanderson Tennant ; 

Mr. S. G. Holland ; Mr. A. W. Stu-ling. 

Agents: Messrs. Wright, Pilley, & Co. 

Counsel for Respondent: Mr. Day, Q.C; Mr. A. P. Stone. 

Agents: Messrs Collyer-Bristow & Co.] 



The petition contained the usual allegations of corrupt 
practices, but did not pray the seat. 

After certain evidence had been given in support of the 

Petitioner's case, 

If respondent Mr. Day, for the Respondent, admitted that the election had 

t^n is void he ^^^^ proved to be void : but he asked leave to call witnesses in 

may not call explanation of certain matters which had been brought out in 

witnesses. 

evidence. 

The Court held that the rule * must be adhered to that only 
the sitting member could be called as a witness after the seat had 
been vacated. 

The Court declared the election void. 

Costs. Costs followed the event. 

• This rule was discussed in the Knaresl^orough case, ante, p. 142. 



CASE XXXIII. 

BOEOUGH OF BOSTON. 

Before Mr. Justice Lush and Mr. Justice Manistt, July 28, 1880. 



Petitioners : Charles F. Tunnard ; William Barton ; Jolin A, Thomas ; 

Edward C. Porter ; Charles Dobson ; John W. Roland ; William 

Charlton ; John Thompson ; William Snart ; 

George C. Bland ; Samuel Sherwin. 

Respondent : Mr. William James Ingram. 

Counsel for Petitioners: Mr. Day, Q.C. ; Mr. A. P. Stone. 

Counsel for Respondent : Mr. S. D. Waddy, Q.C. ; Mr. Sanderson Tennant ; 

Mr. S. G. Holknd ; Mr. A. W. Stirling. 



The petition for a third allegation alleged "that before, during, 
and after the said election, the said William James Ingram by 
himself, his agents, and other persons on his behalf, directly and 
indirectly, did give and lend, and did agree to give and lend, 
and did offer and promise to procure, and to endeavour to 
procure, money and other valuable consideration, and also oflBces, 
places, and employments to and for divers persons having votes 
at the said election, and to and for other persons on behalf of 
such voters in order to induce such several voters to vote or 
refrain from voting at the said election, and did also corruptly 
make such gifts, loans, promises of money, and other valuable 
considerations, and of oflBces, places, and employments to divers 
voters at the said election, and to other persons on their behalf 
on account of such voters having voted or refrained from voting 
at such election, and did also make such gifts, loans, offers, and 
promises and agreements as aforesaid to divers persons in order 
to induce them to procure, or endeavoiu' to procure, the return 
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of the said WiUiam James Ingram to serve in the present Par- 
liament for the said borough of Boston and the votes of divers 
voters at such election ;" and it prayed that the Bespondent's 
election might be declared void. 

Colourable It was proved that on the polling day between 800 and 400 

of watcheiTi. persons, the bulk of whom were voters, were employed to act as 

" clerks, messengers, tickers, canvassers, and watchers," and were 
paid at the rates of from 10«. to 2«. 6d. for the days work. 
The reason given for the employment of so many persons was 
that it was believed that bribery on a large scale was intended to 
be resorted to on the part of the opposing candidates. Several 
of these employed persons, who were voters, were called as 
witnesses, in order to explain what they had been employed to 
do. One of them stated that he was told to go and vote, and 
then to look out, and if he saw anything suspicious, to go and 
mention it at one of the committee rooms. No directions other 
than those were given to him ; he lounged about all the polling 
day, and did nothing whatever, and the next morning he was 
paid Is. 6d. for his day's work. Several other employed persons 
gave evidence of a Bimilar description. 

Mr. Justice Lush, in his judgment, said as to this : — *' The 
acts of bribery complained of in this petition consist of the 
employment on the polling day of a large number of persons, the 
bulk of whom were voters, to act as watchers or assistants. 
It is illegal for any paid agent, whether canvasser, messenger, 
watchman, clerk, or otherwise, to vote at the election. His vote 
would be struck off upon a scrutiny, and he would render himself 
liable to an indictment for a misdemeanour. Can we suppose 
that those who employed these men meant to neutralise their 
votes ? Is it not far more probable that they meant to secure 
them ? If the law was to be obeyed, the voters so employed 
would be lost to the party. If they were not to be lost, and 
neither candidate could afford to lose so large a number, a breach 
of the law must have been contemplated. What inference can 
be drawn from the wholesale employment of voters under these 
circumstances ? This is a question which we have anxiously 
considei'ed as one of great moment, not only as it affects the 
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sitting member, but as it affects the general conduct of elections* 
The Corrupt Practices Prevention Act, 1854, enacts in section 2, 
that * any person who shall directly or indirectly give or promise 
any money to any voter, in order to induce him to vote,' and 
* every person who shall directly or indirectly give or agree to 
give any employment to any voter, in order to induce such voter 
to vote, or shall corruptly do any such act as aforesaid on account 
of such voter having voted, shall be guilty of bribery/ The 
question upon this statute is, what was the object of taking on 
these voters as watchers ? Was it to influence their votes, or was 
it to procure a needed service without regard to whether they 
voted for the party who employed them or not? From the 
evidence of the watchers, who appeared as witnesses before us, 
we cannot come to any other conclusion than that the employ- 
ment of this large body of voters was a colourable employment, 
and a pretext for finding them a day's wages in order to induce 
them to vote. It is immaterial whether the object was to gain 
over voters from the other side, or to prevent them from going 
over to that side. The Act forbids, and makes penal, any 
attempt to influence a vote by such means. We need hardly say 
that it is no answer to a charge of violating the Bribery Act in 
this way, that it is a common practice, or that it was resorted to 
in self-defence, and as a means of counteracting illegal practices 
on the other side. Sitting here in a court of justice we cannot 
accept such a plea. We have reason to fear that the practice is 
too common, notwithstanding the warnings which have been 
given in previous decisions, and that the agents of the sitting 
member have, in the excitement of the contest, yielded as victims 
to it instead of resisting it. In 1869 Mr. Justice, now Lord 
Blackburn, in the Bewdley case* reported the employment of 
voters as watchers who rendered no service of any value as a 
corrupt practice. In the same year, in the Tamworth case^^ the 
late Mr. Justice Willes had to consider a case where the agent, 
who had been authorised to engage a few men, none of whom 
were to be voters, to keep the peace on the polling day engaged 
130, of whom 29 only were voters. He came to the conclusion 

* 1 O'M. & n., 16. t 1 O'M. & H., 75. 
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that the agent etaployed them, not to advance the interest of hia. 
employer, but to gain popularity for himself; but he emphatically 
said that if he had arrived at the conclusion that the object was 
to engage one voter to vote for the employer, who would other- 
wise have voted for his opponent, he should have declared the 
election void. In 1874 Baron Bramwell deprecated the practice 
in the North Durham case,* and warned future candidates of the 
danger they incurred by following such a practice. And in 1876 
I had to declare in the Norwich case + that the election was void, 
solely oil the ground of the colourable employment of voters, as 
messengers on the polling day. We are rather bound to declare 
this election void.'* 

r 

. Mr. Justice Manisty said: — "I very much doubt whether 
anything like purity of election will ever be attained until 
candidates are prohibited from employing paid agents, except 
Ijbrough the medium of the returning officer, on pain of their 
election being declared void." 

Costs. Costs followed the event. 

* 2 O'M. & H., 152. t 3 O^M. & H., 15. 



CASE XXXIV. 

BOEOUGH OF OXFOED. 

Before Mr. Justice Lush and Mr. Justice ManistT; Aug. 2, 1880. 

petitioners : Thomas H. Green ; Owen Grimbly ; William Pariflh ; 
George RoUfeston ; Heniy S. Underbill ; George Young. 

Respondent : Mr. Alexander William Hall. 

Counsel for Petitioners : Mr. Day, Q.C. ; Mr. Murphy, Q.C. ; Mr, R Biron. 

Counsel for Respondent: Mr. Matthews, Q.C. ; Mr. A. L, Smith, 



The petition contained the usual allegations of corrupt practices, 
but did not pray the seat. 

It was proved that the constituency consisted of 6166 voters ; Colourable 
that 744 persons were engaged by the agents of the Respondent orme^ngers. 
to act as " messengers ** on the polling day and on several days 
previous to the polling day, and were paid sums varying from 
58. to 10«. for each day. Of these 744 persons about 600 were 
voters and actually voted. These " messengers ** were nominally 
employed in carrpng round circulars, but what work they 
actually did amounted practically to nothing. 

Mr. Justice Lush, in his judgment, said as to this as follows : — 
" We have to decide what object the Respondent's agents had in 
view in employing this large number of persons. Was their 
purpose innocent or corrupt ? In order to decide this, we must 
take into account the number of voters employed, not on one 
side only, but on both sides, as well as the kind of work they 
were required to do, and the circumstances, as far as we can 
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collect them, under which they were employed We must 

repeat here what we said in the Boston case* namely, that the 
object of employing these men must have been to violate the law 
in one particular at least, for a paid voter is forbidden to vote, 
and if these men had been taken on hondfidcy their votes would 
all have been lost to the party on whose behalf they were 
employed. We cannot accept the statement either that such a 
number of messengers and clerks were necessary, or that a 
sufficient number of persons, who were non-voters, might not 
have been obtained, and in view of all the circumstances, we 
cannot resist the conclusion that these men were so employed, 
not to render any real or needed service, or if a needed service, 
any service which could not have been done by others, but that 
they were put on the list in order to secure their votes. That 
it was a matter of necessity to employ them, and so keep a hold 
on them in the fierce competition which existed, in order to make 
their votes safe, we do not doubt, but this is not a necessity 
which the law recognises, or to which we are at liberty to yield. 
The employment of so large a number of votes was, at all events, 
or to many of them, in our opinion, a colourable employment, 
a pretext for paying them for their votes ; and as to others, it 
may be that they did perform some real service, but that was not 
the less bribery, if the object of employing them was to influence 
their votes, and we believe that that was the object. It matters 
not in what way the vote is to be influenced, whether the object 
is to gain over a voter from the other side, to secure a wavering 
voter, or to induce a man to refrain from voting at all, it is 
equally within the Con*upt Practices Act, and any person who 
engages a voter, upon the understanding that he is to be paid 
in order to attain either of these objects, is liable to be prosecuted 
for bribery. 
Responsibility ** We cannot too often remind persons who take an active part 
ot agen ^ elections of the responsibility they incur by engaging in such* 

a practice. Every employment of a voter for reward, for the 
purpose of influencing his vote, is in itself an indictable oflfence ; 
and if the voter so employed votes, another offence is committed 

* Ante, p. 152. 
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both by him, and by the person who incited him to vote. Both 
may be indicted and punished for a second misdemeanour." 

The Court declared the election void, on the ground of 
the colourable employment of voters by the agents of the 
Kespondent. 

Costs followed the event* Coata. 



CASE XXXV. 

BOEOUGH OF SANDWICH. 

Before Mr. Justicb Lush and Mr. Justice Manistt, Aug. 5, 1880. 



Petitioner : Sir Julian Goldsmid, Bart. 

Respondent: Mr, C. H. Crompton Roberts. 

Counsel for Petitioner : Mr. Day, Q,C. ; Mr. R. Biron ; Mr. Winch. 

Counsel for Respondent: Mr. H. Matthews, Q.C. ; Mr. H. D. Greene. 



The petition contained the usual allegations of corrupt practices, 
but did not pray the seat. 

In the course of the case, — 
Sfscrecy of The sealed packet which contained the ballot-papers, &c., was 

preserv^^" Opened by the Court in order that the marked register might be 
when sealed inspected, whereupou 

packet opened. r f r ^ 

Mr. Justice Lush said as follows : — 

"As many persons at Lichfield* thought when the sealed 
packet was opened that the ballot-papers would be seen and it 
would be known how people had voted, I wish to say that nobody 
will see the ballot-papers. All that we want is the marked register 
in order that we may see who voted. That will not disclose at all 
which way anybody voted.'* 

Colourable It was proved that the Respondent engaged a solicitor named 

housfs! ^^ ^^ Hughes to undertake the general management of the election. 

* Ante^ p. 139. 
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Mr. Hughes's first act was to engage a room in 88 different public- 
houses in the borough, for the use of which room he agreed t6 
pay £5 down. He stated that he paid this sum because he could 
not get them for less, but it was proved that there was no bargain* 
ing about the price, all that was done was to ask the publican if 
he had a room which he would let, and upon hearing that he had 
Mr. Hughes at once offered and paid down £5 and required the 
publican to sign a printed receipt, which was in the following 
form : — " Sandwich Election, 1880. Received of Mr. Crompton 

Roberts the sum of £5 for the use of a room at the Inn for 

committee meetings (when required) and for exhibiting bills, cfec^ 
during the election." No objection was made in any instance by 
Mr. Hughes to the size or the position of the room, and in every 
'case the same price, namely £5, was paid. In several instances 
the entire annual rent paid by the publican was less than £20 
a-year. It was also proved that these rooms were not used for 
election business at all, as committee-rooms proper were hired in 
various parts of the boi'ough where the ordinary business of the 
election was transacted. 

Mr. Justice Lush, in his judgment, said as to this : — 
" The question is, what was the object of hiring all these 
rooms ? One reason assigned for hiring these rooms was that 
the voters ^:ho frequented these public-houses were more easily 
canvassed there. But was it needful to pay the innkeeper £5 in 
order to be able to enter his taproom or his bar ? Another 
reason assigned was that these rooms were wanted for the use of 
the window for bills, but this is futile. The real motive for 
engaging these houses was disclosed by Mr. Hughes in his 
examination. * The licensed victuallers,' he said, ' are a very 
important element in an election, and are acknowledged to be so. 
The agent who wants to succeed cannot look over it. It is 
indispensable in all boroughs.' He said further that he always 
began in that way, and that at the last election for Greenwich he 
engaged 850 public-houses in a similar way. We do not there- 
fore feel any difficulty in answering the question, what was the 
object which Mr. Hughes had in view in engaging these rooms ? 
It was to secure the vote and interest of the innkeeper. The 
rooms were not wanted for use, nor was any real use ever made 
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of more than a few of them. The argument that if the Conserva- 
tives had not taken the rooms the Liberals would, may be, and 
probably was, true, but that shows that the object of paying the 
money was to influence the vote, to induce the voter to vote and 
give his interest on that side, and that is the essence of bribery. 
There is no difference in substance between a colourable hiring 
of a voter's room as a committee-room and the colourable hiring 
of the voter himself as a messenger. The object in each case is 
to secure his vote. The only difference between the two cases is 
in the form of the disguise. We therefore adjudge the hiring of 
these rooms in the public-houses to be colourable, and to be 
sufficient to avoid the election." 

As to costs, Mr. Justice Lush said :— 
^**»*^ ** The costs of the petition ordinarily follow the result, but this 

is an exceptional case. The Petitioner has failed in his attempt 
to bring home personal bribery to the Bespondent ; the Petitioner's 
agents, or some persons on his behalf, have been guilty of the same 
illegal acts as are charged in the petition, and to this day they 
have withheld from ilie returning officer his election expenses. I 
therefore think that each party ought to bear his own costs. Of 
course I include any interlocutory costs which might, by Judge *s 
order, have been made payable by either party in any event.'* 



CASE XXXVI. 

COUNTY OF LOUTH. 

Before Baron Dowse and Mr. Justice Harrison, June 14, 1880. 



Petitioner: Mr. Kirk. 

Respondent : Mr. Callan. 

Counsel for Petitioner rM-i. Mc*Loughlin, Q.C. ; Mr. Fitzgerald. 

Counsel for Respondent : Mr. Heron, Q.C. ; Mr. MacDermot, Q.C. ; 

Mr. McHugh ; Mr. Bodkin. 



The petition contained the usual allegations of corrupt prac- 
tices, but did not pray the seat. 

The evidence adduced in support of the petition failed to 
establish a case. * 

The Court declared the Respondent duly elected. 

As to corrupt treating, Baron Dowse, in his judgment, said as Corrupt 

treating 
follows : — discussed. 

" This question of corrupt treating is one of very great im- 
portance. Corrupt ti'eating is forbidden by the 4th section of the 
17 & 18 Vict. c. 102. There is also another section in the same 
Act of Parliament to which I shall find it necessary to refer further 
on, dealing with treating. Perhaps it would be more convenient 
indeed if I should deal with the question which arises on the 23rd 
section first, and then afterwards come to the great question upon 
which this case depends. It is of importance to observe that 
both these sections are contained in the same Act of Parliament. 
This is not a case in which the Legislature first frames a law in 

VOL. III. M 
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one way, and afterwards amends it, or passes a subsequent Act 
of Parliament which sometimes is at variance with the prior Act 
of Parliament, and where the judges are called upon to determine 
which Act of Parliament regulates the laws. But this Corrupt 
Practices Act of 1854 is a statute by itself dealing with the entire 
law upon the subject ; and I am not aware that, as far as it is 
concerned, it is very much capable of amendment. But be that 
so or not, it is the law under which we are now acting, and by 
which we are aU bound. Now the Legislature, when it passed 
that Act of Parliament, had in view this, that there might be a 
kind of treating upon the day of the nomination, or the day of 
the polling, which would not be corrupt treating ; and they also 
had in view that there might be this kind of treating in reference 
to the vote, because the words of the section are, * Treating on 
account of such voters having polled, or being about to poll,' and 
that that treating would not necessarily be corrupt. Those who 
prepared that statute, I must say, were actuated by very wise 
motives and considerations; they were of opinion that it was 
necessary to make a change in the law in that respect, and they 
limited that treating in the 23rd section to what would be done 
upon the day of nomination, or the day of polling ; and they did 
not declare that it was not the law before, whether common law 
or statute law, but *hey said that doubts had arisen as to whether 
the giving of refreshments in that way should be considered as 
treating, and that for the purpose of removing all doubts, it should 
be enacted that the giving, or causing to be given, to any voter on 
the day of nomination or the day of polling, on account of such 
voter having polled, or being about to poll, any meat, drink, or 
entertainment, should be illegal, and that a penalty of 40«. should 
be paid for the commission of the ofience. It is clear, therefore, 
that the Legislature, in most express terms, showed that it is 
possible that there might be treating on account of a man having 
voted, or being about to vote, which would not necessarily be 
corrupt treating, and I think that that is a matter that should 
never be lost sight of in this case. It is a matter that has pressed 
upon me very considerably during the whole of this case, and I 
was very much influenced by it in the conclusion which I have 
formed upon it. The Legislature, however, prior to that (though 
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it makes no difference whether the 23rd section preceded the 4th, 
or whether the 4th preceded the 23rd), intended to forbid another 
kind of treating with reference to voters, whether they are about 
to poll, or whether they have polled. It is upon that 4th section 
of the Act of Parliament that this case depends, because if that 
section is contravened here by the Bespondent, or any of his 
agents, if an act is done which is forbidden by the statute and 
done corruptly, then the seat would be vacated, and penalties of 
a serious nature would attach to the Bespondent, according as he 
was personally mixed up in the matter, or as he was only rendered 
liable in point of law for what happened by means of the acts of 
his agents. Therefore, I come now to the 4th section, which 
enacts ' that every candidate at an election who shall corruptly^ 
by himself, or by or with any person ' (that means an agent at 
any time, either before the election, during the election, or after 
the election), ' directly or indirectly give or provide, or cause to 
be given or provided, or shall be accessory to the giving or 
providing, or shall pay whoUy or in part any expenses incurred 
for any meat, drink ' (that is sufficient for the purposes here), * to 
or for any person in order to be elected, or for being elected, or 
for the purpose ' (and the word * corruptly * is introduced again 
here) * of corruptly influencing such person, or any other person, 
to give, or re&ain from giving, his vote, or on account of such 
person having voted,' shaU be amenable to certain penalties. 
This section is supplemented by the 36th section, which provides 
that if the candidate is found guilty, by himself or his agents, of 
contravening the 4th section, he shall lose his seat. It is plain, 
then, that the giving of meat, or the giving of drink, is not of 
itself sufficient to constitute the offence of corrupt treating in 
order to be elected or in order to induce a person to give his 
vote or refrain from voting or on account of such person having 
voted. It must be done corruptly, that is, something must be 
added to the 23rd section, which section, however, is less in its 
nature and extent (even independent of the word * corrupt '), than 
the 4th. Now, what is the meaning of the word * corruptly ' ? 
Of course there have been several definitions given of it, and I do 
not think there can be any difficulty in coming to a conclusion as 
to what the word ' corruptly * means. It was said by Blackburn, J., 

M 2 
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in the North Norfolk case,* that * the . word " corruptly ** means 
with the object and intention of doing that thing which the statute 
intends to forbid.* Whether that is a happy definition or not, it 
is accepted by a great many judges ; and I myself am not inclined 
to quarrel with it, because it is not the mere doing of what is 
forbidden in the statute that inflicts the penalty on the member, 
it is doing it corruptly, and that is, that the person who does it, 
whether he is the member himself, or the member's agent, must 
have the object and intention of doing that which the statute 
forbids ; he must not merely do that which the statute forbids, 
but he must have the object and intention of doing that which the 
statute forbids. It may be perfectly possible that a man may do 
an act which in its terms would come within the words of the 
section, and which in point of fact would seem at first sight to 
make the party responsible for all that the section forbids, but 
the member cannot be held responsible unless it is done corruptly, 
and it cannot be done corruptly unless it is done by the member 
himself, or by the member s agent, with the object and intention 
of doing that which the statute forbids. There are other defini- 
tions of the word * corruptly,' but I am not certain that any of 
them differ very much from the one to which I have referred. 
* Corruptly ' was defined in the Wallingford case, 1 O'M. & H. 59, 
as meaning ' with the intention of producing an effect upon the 
election.' This is only saying the same thing in another way ; 
and in the Hereford case t it is said that * the word " corruptly " 
means "contrary to the intention of this Act, with a motive or 
intention, by means of it, to produce an effect upon the election ; 
not going so far as bribery, but with a motive thereby to influence 
the election/' ' There are also some other cases to which I shall 
refer in the course of my judgment, in one of which especially 
there will be found a reading of this word * corruptly * in the 
statute. I must say tliat there is very considerable difficulty in 
reconciling everything that has been said by every judge since 
the statute was first passed. I have read, I think, since I came 

* 1 0*M. & H. 242, and see dicta of Dowse, B. in the Carrickfergus case, ante, 

p. 91. 
t 1 0*M. & H. 195, for the last words of the quotation see Printed 

Judgments, p. 109. 
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to this town with reference to this petition, every case that has 
been decided upon the question of treating, and I sometimes 
find that there is considerable difficulty in reconciling the same 
judge even with himself in different portions of what happens to 
be the same book, when it is all bound together, but which 
originally was only a series of Parliamentary Papers laid upon the 
Table of the House of Commons, and directed to be printed, as 
soon as a series of judgments, sufficient to form a bulky Parlia- 
mentary Paper, was gathered together. I do not doubt but that 
my learned friends at the Bar might till to-morrow select a bit 
here and a bit there from each judgment, to suit their case. The 
reason of it is simply this, that the judgments of each judge are 
not judgments so much upon the law of the case as upon the 
facts of each case, and that the judge not only delivers his judg- 
ment upon the law, but finds a verdict, and is compelled to do 
very frequently what a jury is never compelled to do, that is, to 
give reasons for the verdict. Therefore the differences that are 
to be found in the various criticisms, without venturing to be too 
severe upon any judge, will be found to depend very much upon 
the difference of the facts in each particular case, and also upon 
the state of mind of the individual judge trying the case. But 
we must endeavour now to search out for ourselves, as far as we 
can, what appears to be the legitimate grounds upon which a case 
of this kind can be decided. After all, I think for a legal mind, 
or even an ordinary mind, to form its own opinion upon this Act 
of Parliament, is about as good a way of arriving at a conclusion 
as it is possible for any one to adopt. No doubt we ought to 
use, and we do use, and I shall use very largely, the decisions of 
prior judges as a lamp to my feet and a lantern to my path, for 
the purpose of enabling me to arrive at a just and honest con- 
clusion in this case. I cannot be expected now to go through 
every case that has been cited by Mr. Heron, by The MacDermot, 
and by Mr. McLaughlin, and Mr. Fitzgerald, but I can say this, 
that I have read them all, and that they have all been considered 
by myself and by my learned brother, and that if we omit any 
reference to them in the course of our judgment, it is simply 
because we cannot be supposed to refer to everything ; and as we 
are instructing nobody, and only delivering ourselves of our own 
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mind, we are not in a position of charging a jury, and leaving out 
anything that the jury ought to know. I wish, if anything is left 
out, it should not be imagined that it is left out because it has 
not been considered. Among the cases that I shall refer to is 
one of great importance, the WaUingford case^ which is given at 
page 184 of this series of Parliamentary Papers that I hold in 
my hand,* and which is a very valuable collection of cases, 
because it gives all that can be known of the Election Petitions 
with which it deals, unless you look into the evidence that has 
been given in each case. I do not want in the slightest degree 
to differ from the opinion of that learned judge, Mr. Justice 
Blackburn, in reference to what he believes to be the rule govern- 
ing cases of this description. He says, at page 186 : f — 'I cannot 
doubt that the intention of the Legislature in construing the 
word " corruptly *' was to make it a question of intention which 
must be ascertained, as all questions of intention must, by look* 
ing at the outward acts of the parties, and seeing the degrees and 
extent, and then drawing the conclusion which, whether it be a 
judge or a jury that draws a conclusion from the facts, is one which 
may be to a certain extent doubtful, when we are considering what 
were the intentions. And I think what the Legislature means by 
the words "corruptly " and " for the purpose of corruptly influenc- 
ing a person" is this; whenever the candidate is either himself, or 
by his agents, in any way accessory to providing meat, drink, or 
entertainment, for the purpose of being elected, with an intention 
to produce an effect upon the election, whenever it is done in that 
way, then I think it amounts to corrupt treating. And I think 
that whenever the intention is by such means to gain popularity, 
and thereby to affect the election, or even if the case is, as very 
often perhaps it is, that persons are afraid that if they do not 
provide entertainment and drink to secure the strong interest of 
the publicans, and of the persons who like drink whenever they 
can get it for nothing (who are always a numerous body), they 

wiU become unpopular, and they therefore provide it in order to 

* The Parliamentary Papers to which the learned Judge refers are com- 
monly cited as " Printed Judgments." 
t See also 1 0*M. & H. 68. 
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ftfiFect the election, when there is an intention in the mind, either 
of the candidate or his agent to produce that effect, then I think 
that it is corrupt treating, and that the seat ought to be con- 
sidered vacated.' Now I do not consider that the judgment of 
the learned judge lays down this as the principle of law, that if 
there be a simple desire in the mind of a man to gain popularity 
as a candidate it shall vitiate the election and amount to corrupt 
treating. Because what is popularity? It is very difficult to 
define it, and it is very difficult to know what it is. There are 
various means of procuring it ; such as giving a man drink to 
produce good feeling in his favour ; but after all it must be a 
gaining of popularity, in the words of the learned judge, thereby 
to affect the election ; and it all comes round to this, that the 
man who gives drink, if he gives it because be is afraid of 
becoming unpopular and therefore provides it in order to affect 
the election, then it is corrupt treating. I find also this further 
paragraph in the judgment,* which is very necessary to be con- 
sidered : — * But then when one comes to look at it, everything 
is involved in the question of intention, and it becomes very 
important to see what is the amount of it. It is perfectly true 
that the statute does not say, nor does it mean, that it shall 
depend upon the amount of drink. The smallest quantity, as I 
think, was said forcibly enough by Mr. Justice Willes in one of 
the recent cases, a single thimbleful of drink given with the 
intention will avoid the election. But then, when we are con- 
sidering, as a matter of fact, the evidence to see whether a sign 
of that intention does exist, we must, as a matter of common 
sense, see on what scale and to what extent it was done. No 
one would think it reasonable to draw the conclusion from the 
mere giving of a thimbleful of drink (to use a strong expression), 
that it was done with any intent to influence the election so as 
to bring it within the statute. It is equally certain that in the 
(iase of a person giving a large number of thimblefuls, one would 
draw the conclusion that there was such an intention. Unfor- 
tunately it happens, and from the nature of things it must 
happen,' — and this is a sentence that struck my mind very 

* 1 0*M. & H. 59. 
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forcibly, and which it is impossible to gainsay the strength of, — 
* unfortunately it happens, and from the nature of things it 
must happen, that it must always be a question more or less of 
evidence ; and the inference which the Court draws from the 
facts, whether they are left to a judge or to a jury, must to some 
extent depend upon the peculiar views of the minds which have 
to draw that inference. There must always be a certain measure 
of doubt in that respect. But I take it that there is no doubt 
that the point to be considered is, was it given with an intent to 
influence the election ? And one must make up one's mind 
whether it was so given upon the whole of the evidence.' That 
is not selecting one little bit of the judgment, as it is necessary to 
do very often in a text book, but reading very nearly a page where 
the whole substance of what the judge deems to be the law upon 
the subject is laid down, and where he comes clearly to the 
conclusion that the point to be considered before he can come to 
a result whether the treating is corrupt, is whether it was given 
with an intent to influence the election. And that was fairly 
admitted by Mr. Fitzgerald in his very able argument. Mr. Fitz- 
gerald fairly admitted that giving a thing with intent to influence 
the election must be to gain votes, to make a man vote for you 
who probably would vote against you, to make a man vote for 
you who perhaps might not vote at all, or to make a man refrain 
from voting, who probably, if he voted, would vote against you. 
At all events, it means to influence the election in the way pointed 
out and forbidden in the 4th section of the Act 

" I now pass from the Wallingford case, as I do not think it 
necessary to refer further to it, nor would I have referred to it so 
much, save that I might clearly show the ground upon which I 
think this case should be placed. That was the judgment of a 
very learned judge. It is invidious to make selections between 
judges, and I do not intend to do it, but it has been conceded that 
you may say this of a judge, that he is a most distinguished judge 
without wanting anyone to infer that his brethren are not as dis- 
tinguished as he is ; and I think I may say that the present Lord 
Blackburn is one of the most distinguished judges that ever graced 
the English bench. I come now to the judgment of a man whose 
name is never to be mentioned by Irish lawyers and Irish judges 
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without profound respect, the late Mr. Justice Willes, an Irish- 
man, who went to the English bar, and attained there a position 
of great eminence, and was then transferred to the bench, where 
unfortunately he did not sit long enough for his own or for his 
country's good. I take his judgment in the Bodmin case* at 
page 28 of this same volume. This case was cited by Mr. Heron 
last night, and though I had read it before, it shows the advantage 
of having a matter pressed upon you by counsel; it presented 
itself to me in a light somewhat different from that in which it 
presented itself before when cited by Mr. Heron in his very able 
address. I do not pretend to go through the facts of the Bodmin 
case as referred to there, but I refer to what Mr. Heron read about 
the judge's oath. I cannot remember whether it is now contained 
in the judge's oath or not, but Mr. Justice Willes said it was 14 
years before 1868 ; I think it has been changed of late years. He 
says that a judge is not to take any gift from any man who may 
have a plea before him unless it be meat or drink, and that of 
small value. ' That is not a mere form chanted by the person 
who takes that oath, which has existed and been handed down 
from very ancient times ; it is as much as to express that the law 
will trust even a person who may have to decide upon the lives 
and properties of others to take, but only in the form of refresh- 
ment, which is to be consumed at the moment and not pocketed or 
reserved for future enjoyment, small quantities of meat and drink. 
Moreover, it is an illustration of that saying which is quite 
familiar to lawyers, that the law deals with substance, and not 
with shadows. The law allows these trivial matters which occur 
from time to time, and cannot be prevented, which really do no 
mischief, except in the minds of the suspicious and the prejudiced, 
to go on as usual.' Then I pass over something, and then he says, 
* Well, now, I am quite conscious that that which might present 
attractions to one man which he could not resist, may to another 
appear possible to avoid. A hungry creature will go into the trap 
for a bait at which the well-fed one will turn up his nose with 
disdain. But it must be obvious (I have said enough, and I meant 
no more in what I said than to introduce what really is at the 

* 1 0*M. & H. 124. 
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bottom of the decision in all these cases) that the judge must 
satisfy his mind whether that which was done was really done in 
BO unusual and suspicious a way that he ought to impute to the 
person who has done it a criminal intention in doing it, or whether 
the circumstances are such that it may fairly be imputed to the 
man's generosity, or his profusion, or his desire to express his 
good will to those who honestly help his cause, without resorting 
to the illegal means of attracting voters by means of an appeal to 
their appetites.' Now, I think that is a very important decision. 
I consider it is good law^ I consider it is good sense, and I intend 
to act upon that law so laid down. I wish to refer further to the 
Bradford caBe^* decided by Mr. Baron Martin, in page 42 of this 
same book, for a valuable reading upon the word ' corruptly,* 
which I have not seen any judge overrule, and which after all 
agrees very much with the ruling which I have already read and 
which has been referred to more than once by the learned counsel 
on both sides in this case. He refers to the portion of the Act of 
Parliament which deals with bribery, and to the omission of the 
word * corrupt,' except as to the pa3nnent of money paid after the 
man has voted in consideration of his having voted ; and he then 
says, * What is the exact meaning of the word, *' corruptly"? It is 
difficult to say^ but I am satisfied that it means a thing done with 
an evil mind and intention, and unless there be an evil mind or an 
evil intention accompanying the act, it is not corruptly done. 
" Corruptly " means an act done by a man knowing that he is doing 
what is wrong, and doing it with an evil object.' That is a much 
stronger definition of the word * corruptly ' than any given pre- 
viously, and it is not necessary for me to say whether I go entirely 
with the nature and extent of it ; but I think, after careful con- 
sideration of it, it will appear to be only another way of putting 
the same thing as that put in the decision of the Coventry case A 
Then, he says,! referring to Mr. Justice Willes and his judgment 
in the Cwentry case: *I believe him to be one of the ablest 
lawyers that ever sat upon the bench ; but in what has been re- 
ferred to he was speaking of giving money, and what he had 
directly in his mind was bribing in the sense I have described. 

♦ 1 0*M. & H. 39. t 1 0*M. & H. 97. J Printed Judgments, p. 42. 
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He had not in his consideration at all the 4th section, which is to 
be read as a written document^ a meaning to be given to every 
word of it ; and the meaning is that which the terms naturally 
and fairly import. Every person who is called upon to construe 
the Act is to read it in its natural and ordinary sense, and in the 
way that any man of good education would read it. It is one of 
the first rules in the construction of Acts of Parliament, which are 
an embodiment in writing of the wills of the House of Commons, 
the House of Lords, and the Queen, that you are to give to the 
words their ordinary, common, and natural meaning; and here 
are the words upon which I am to put a construction : every can* 
didate who shall " corruptly," by himself, or by any person, give, 
or be accessory to the giving, or shall pay, wholly or in part, any 
expense incurred for meat and drink, in order to be elected or for 
being elected, shall be deemed guilty of treating. ' This was 
Mr. Forster's election at Bradford, and there was a petition 
against Mr. Bipley. We have Bradford No. 1, and Bradford 
No. 2. I have read the whole case from beginning to end, and 
there was a great deal of what may be called treating, and the 
result was that Mr. Bipley was imseated, and Mr. Forster, the 
present Chief Secretary for Ireland, was declared to be entitled to 
keep his seat. The learned judge goes through the whole case, 
and says he believes Mr. Forster intended that the election should 
be properly and honestly conducted, and he refers then to what is 
done by the enthusiastic partisans of Mr. Forster and Mr. Miall, 
and he refers to the case of a man who is brought into a public- 
house for the purpose of having a discussion with one of Mr. 
Forster's partisans as to whether Mr. Forster was the best man 
to vote for, and he says, * Let us come to this public-house, and 
let us talk about the matter.' They went in, ' and he called for 
two glasses of beer, paid 4(2. for it, and gave it to the man.' The 
learned judge uses that as an illustration that, in the sense of this 
Act of Parliament, there is nothing corrupt in it. But it was cer« 
tainly rather a strong thing, for he brought the man in there to 
convince him by argument, and at the same time gave him drink 
to gratify his tastes. Then in another part,* with reference to 

* 1 0*M. & H. 39. 
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the polling-day, the judge says the question is, whether that which 
was done upon that day falls within the 4th section. He says, 
* The question is, whether or not that falls within the 4th section 
of this Act ; I am of opinion that it does not. That which is 
provided against is that the candidate shall not " corruptly " give 
any meat or drink " in order to he elected ; " and I think, that to 
put a proper construction upon this Act, the meaning must be 
given to the word " corruptly " which I have indicated, viz., a 
thing done with an evil mind ; there must be some evil motive in 
it, and it must be done in order to be elected.' This is negatived. 
In the first place it was not given "in order to be elected," 
because all these men were voters, and it was known how they 
would vote. They were there because they were voters who had 
declared their intention to support Mr. Forster. It is, therefore, 
idle to suppose that the meat and the drink were given to induce 
them to vote ; their intentions were known ; their minds were 
made up. I therefore think that there is an absence of anything 
to satisfy me that it was done " corruptly," and, in my judgment, 
the doing of what was done, believing it to have been bond fide 
and honestly done, does not come within the meaning of the 4th 
section.' I have referred to the Wallingford, the Bodmin, and 
the Bradford cases, and I wish to refer shortly now to the 
Limerick case,* in which my learned brother, Mr. Baron Fitz- 
gerald, delivered judgment. It is not for me to praise my brother 
Fitzgerald. He is a judge with whom I have the honour of 
sitting daily, when engaged in the Courts at Dublin. I have had 
the honour of a seat beside him for seven years, and I am sure I 
only express the general opinion of the whole of Ireland, when I 
say that there is no abler, honester, or more conscientious judge 
to be found in the three kingdoms. What does he say with refer- 
ence to the Limerick case in pflge 243 of the House of Commons 
Printed Judgments ? I have read through that Judgment, and 
there was a great deal of treating in that case, largely in excess 
of any treating that there was here, though I quite agree with Mr. 
Fitzgerald and Mr. McLaughlin, that the smallest amount of 
treating, if done with the intention that the statute prohibits, 

* 1 O'M. & H. 260. 
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would unseat the member, provided that he could be brought in 
privity with it. The Judge says, at page 247, * Now with respect 
to Moloney, I shall speak shortly upon those cases. How am I 
to come to the conclusion that the orders given by Mr. Moloney,— 
improper as I conceive them to be, leading, as I think, to im- 
proper and wholly mischievous results, leading to enormous 
expense and enormous drinking, at least, upon this occasion, — 
were given for the purpose of effecting the return of the member, 
supposing Mr. Moloney to be the agent of the sitting member ; 
or that they were given to people for the purpose of corruptly 
influencing their votes ? If the evidence is to be believed, the 
persons for whose benefit they were given were the persons whose 
votes (there could not be the slightest doubt) needed no stimulus 
whatever of this kind. Lamentable as the results of such practices 
are, I must act by the law ; I must go by the strict construction 
of the Act, and I am unable to come to the conclusion that corrupt 
purposes of treating have been proved. Consequently, the con- 
clusion which I draw from the evidence is, that with respect to 
these particular cases, there was no doubt with regard to their 
votes, or how they would have voted. Nothing has been proved 
in these cases, and I must act upon the evidence before me. If 
it can be shown to me that some man who had promised his vote 
had changed, it would be different ; but nothing of that kind is 
proved. The evidence stands uncontradicted, that this was in- 
tended for the purpose of persons who had voted.' Now of course 
when these cases were decided, the ballot was not in force, and 
there is an argument that may be used in favour of the Petitioner, 
as well as an argument that may be used against him in that 
respect. You cannot tell now during an election how a man has 
voted, or after it either, and, therefore, if you treat a man in con- 
sequence of his having voted, you must, to a certain extent, do it 
blindly ; if you give it him before he has voted, you may give it 
to him for the purpose of putting his mind in a friendly state 
towards the party, or the side of the party giving the treat. But 
now-a-days you cannot tell how people have voted; and there- 
fore, with regard to treating the voter, there may be an argument^ 
to a certain extent, deduced in favour of the Petitioner, as well 
as in another point of view it may be deduced against him in 
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respect of it ; but I need say no more upon that ; so far for those 
cases. 

" Now I shall take the Carrickfergus caze,^ decided by my 
brother, Mr. Justice O'Brien, in 1869, which is referred to in 
pages 228 and 224 of the same Printed Judgments. There was a 
petition against Mr. Dalway, and a charge of corrupt treating 
before and after the election, and the treating was in the house of 
a man of the name of Gray. Gray was unquestionably an agent, 
and there was a good deal of treating. The learned Judge there 
says : * It appears to me that the result of such evidence is, that 
all the voters who partook of drink in Gray's house had come 
there with the express determination to vote for Mr. Dalway; 
that all of them, with the exception of some 10 or 12, had their 
voting cards with them ; that the great majority of them were 
country voters who had left their houses very early ; and that the 
principal part of the drink supplied upon that occasion (namely, 
that supplied by Adamson and Logan) was not got till the election 
was virtually decided, namely, about half-past 11 o'clock, when it 
appeared upon the evidence that Mr. Dalway's majority was one 
that could not be got over, and that his return was morally 
certain. It is not sh^wn that previous to that day there had been 
any promise or announcement that such drink or refreshment 
would be supplied. Gray states that nothing was said to any of 
the voters about their votes at the time of their getting the drink, 
and he also swears that what he did was of his own motion ; and 
that in giving the people drink he had no intention whatever of 
influencing their votes. This is not similar to cases found in the 
reports of some election proceedings in England, in which it ap- 
peared that the treating was going on during the canvass, and 
that the candidate before the election had solicited the votes of 
the electors at public-houses or other places where drink was sup- 
plied, and in which cases the election on various occasions had 
been declared to be void.' The Tamworth case has been referred 
to, and the Tamworth case contains a judgment, and a very able 
judgment, of Mr. Justice WiUes, very much to the same effect as 
the judgment just referred to ; and the remarkable part of that 

* 1 0*M. & H, 264. 
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case was that there were 120 cases there, and the judgment went 
in favour of the Bespondents, who kept the seat. Mr. Justice 
Willes fully layg down the law as expressed by him in the Bodmin 
case* but I am not satisfied, by any means, that it is not a better 
reading of the law. It is sufficient for me to say now that it is 
contained in O'Malley and Hardcastle, 1st volume, page 82 ; 
* Treating to be corrupt must be treating under circumstances, 
and in a manner that the person who treated used meat or drink 
with a corrupt mind, that is, with a view to induce people, by the 
pampering of their appetites, to vote or to abstain from votings 
and in so doing to act otherwise than they would have done 
without the inducement of meat or drink.* He then points out 
what the 28rd section prohibits, viz., that drink and meat cannot 
be given upon particular days without being illegal, the particular 
days being the day of the nomination and the day of the poll. 
From that he argues that something more was intended by the 
4th section than what is declared illegal by the 28rd. Then he 
says that if the Legislature did intend ' that every bit of bread 
or sup of drink given to a voter in the course of an election should 
have the effect of defeating that election,' they would have said so, 
and he continues : ' It has imposed a special penalty, and made 
such an act illegal, but it has not said that such an act shall 
avoid the election. What the Legislature has said in the 4th 
section is, that such an act, if done corruptly for the purpose of 
influencing the election, shall make the election void.' 

" The Mallow case t has been referred to by Mr, Fitzgerald, 
but that is a case in a small borough in which the Bespondent 
opened at least 20 public-houses, and gave meat and drink to 
everybody. The law there laid down is the same as that laid 
down in the WaUingford case, I and to that extent it is a very 
valuable reading of the law, because it is the adoption of the law 
in the WaUingford case by a judge of great eminence in this 
country, and it shows that no change has taken place m the law 
in the meantime. I think all these cases clearly show what the 
law upon the subject is ; I am not aware that there is any case 
that comes to an opposite conclusion, and it is those cases that 

* 1 O'M. & H. 124. t 2 O'M. & H. 22. J 1 0*M. & H. 59. 
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make it incumbent upon us to try this election by the test, 
whether the treating which took place was a treating with a corrupt 
intention, as interpreted by so many able judges both here and in 
England." 

Mr. Justice Harrison also said as to this : — " I desire to 
express my concurrence with the judgment which has been pro- 
nounced. Upon the 4th section of the Act of Parliament that 
has been referred to so often, and has been read so often by my 
learned brother, I do not propose to say more than this : that the 
key-note which runs through that section is the word * corrupt ; * 
that word governs the whole of the clause, and must be imported 
into the interpretation of every branch of it ; and when the act of 
any person is sought to be brought within the operation of this 
section as a corrupt act, the motive influencing such act must be 
proved and established beyond reasonable or satisfactory doubt. 
The difficulty of arriving at a conclusion in such cases cannot, I 
think, be better expressed than in the following passage, taken 
from the 13th edition of * Rogers upon Elections,' where, at page 
884, he says : ' In these cases it must be remembered that the 
Committee formerly, and now the Election Judges are both judge 
and jury ; they decide both the law and the facts ; and in the 
latter capacity they draw inferences from the facts, whenever it is 
necessary, as in this case, so to do. The law says, " treating with 
a corrupt intent has such an effect." The question then arises, 
do certain facts proved show a corrupt intent or not ? On such 
questions it must be expected that much difficulty and uncertainty 
will arise. What is an obvious inference to one man seems but a 
doubtful one to another. What one man decides, but not without 
hesitation, one way, another, with an equal amount of hesitation, 
or with more, will decide exactly the reverse ; and if this be true 
of mere inferences of fact, how much truer must it be of inferences 
of intention such as those of which we are now speaking.' And 
then he cites a succession of cases, many of which have been re- 
ferred to during the argument of this case, but in all those cases 
the question comes back, with what intent was the particular act 
done in each case, and was the corrupt intent, which is the word 
regulating the whole section, brought home to the party ; whatever 
was the motive in each case, whether to violate the law, or to do 
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something which the law forbids, or to give votes or deprive 
another party of votes, or in any other way to influence the 
election, unless that corrupt intent can be brought home in the 
particular instance, the case is not brought within the 4th section 
of this Act of Parliament. My learned brother has referred to 
the 23rd section of the same statute as well as to the 4th section, 
and has shown the difference between those two sections, and he 
has pointed out that the Legislature must have intended some- 
thing different in the two sections ; as to the 4th section the 
question is, has the corrupt intention been established in the acts 
of the parties which have been investigated, and were those acts 
done with the intention of influencing the election. Agreeing with 
the exposition of the law, as laid down in the decisions which have 
been quoted by my learned brother in the numerous cases that 
he has referred to, I will say no more on this branch of the case 
than express my entire concurrence with the view of the law 
which has been presented by him." 

Mr. McLaughlin, for the Petitioner, addressed their Lordships Costs, 
on th(B question of costs, and cited the Limerick * and Carrick- 
fergu8'\' cases; he contended that in this case the conduct of 
the agents of the sitting member was such as to court investiga- 
tion, and that therefore each party should bear their own costs. 

Mr. Baron Dowse : — " The general rule is that the costs abide 
the result, unless there are special circumstances in the particular 
case. We have considered this question fully, and we have read 
the judgments referred to by Mr. McLatLghlin, and we see no 
reason why the general rule should not be followed in this case." 

♦ 1 O'M. & H. 263. t 1 O'M. & H. 269. 
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CASE XXXVII. 

BOROUGH OF BERWICK-ON-TWEED. 

Before Mr. Justice Hawkins and Mr. Justice Lopes, Oct. 19, 1880. 
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Petitioner : Mr. John McLaren. 

Respondent: Mr. David Milne Home. 

Counsel for Petitioner: Mr. A. Wills, Q.C. ; Mr. MacClymont. 

Agents : Messrs. Pyke and Minchen. 

Counsel for Respondent : Mr. Day, Q.C. ; Mr. Macaskie. 

Agents : Messjrs. Shum & Co. 



The petition was as follows : 

1 . Your Petitioner claims to have had a* right to be returned at 
the above Election. 

2. Your Petitioner states that the said Election was holden on 
the 19th day of July, 1880, when Captain David Milne Home 
and your Petitioner, John McLaren, were Candidates, and the 
Returning Officer has returned the said David Milne Home as 
being duly elected. 

8. Your Petitioner further says that one Edward Cuth- 
bert, a registered Elector for the Borough of Berwick-upon- 
Tweed, having applied for a Ballot Paper, his application was 
refused by the Presiding Officer on the alleged ground that a 
vote had previously been given in his name, that the said Edward 
Cuthbert thereupon recorded his vote in a tendered Ballot Paper 
which has been transmitted by the Returning Officer to the 
Clerk of the Crown in Chancery in terms of the Statute, and 
your Petitioner says that the said vote is valid and ought to be 
added to the Poll, 
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4. Your Petitioner further says that two marked Ballot Papers 
being votes in favor of the Petitioner were erroneously rejected 
by the Returning Officer, and his rejection was objected to at the 
time, and the said Ballot Papers are marked in terms of the 
Statute, and are valid and ought to be added to the Poll. 

5. Your Petitioner further says that the Returning Officer 
erroneously received certain Ballot Papers as votes for the said 
David Milne Home which were not marked in compliance with 
the provisions of the Ballot Act, 1872, and that such votes ought 
to be struck off the Poll. 

6. Your Petitioner further says that one Wilhelm Wille or 
William Willie who voted in the said Election is not a natural 
born British Subject, that he has not been naturalized, nor has he 
taken the Oath of Allegiance in terms of the Statute, that he 
was and is disqualified from voting by the Common Law of 
Parliament by reason of alienage, and that his vote ought to be 
struck off the Poll. 

7. Your Petitioner further says that certain persons who voted 
in the said Election were and are disqualified by reason of having 
been bribed, treated, and unduly influenced by Agents and other 
persons on behalf of the said David Milne Home and by having 
been retained or employed for reward on his behalf for the 
purposes of such Election, and that on a scrutiny there should 
be struck off from the number of votes ajjpearing to have been 
given to him one vote for every person disqualified as aforesaid. 

8. Your Petitioner further says that on a scrutiny of the votes 
given and tendered at the said Election, it will be found that he 
the Petitioner was duly elected by a majority of votes, and 
that the said return is erroneous, and ought to be amended as 
prayed. 

Wherefore your Petitioner prays that a scrutiny 
may be allowed of the votes given and tendered at 
the said Election, and that it may be determined 
that he the said John McLaren was duly elected 
and that the said return ought to be amended by 
the insertion of his name in place of the name of 
the said David Milne Home, or that he may have 
such other relief as circumstances may require. 

N 2 
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In the course of the case, 
Ballot paper It was proved that the ballot paper marked 1306 had been so 

not to be re- 
jected because faintly marked by the voter that the sheriff had rejected it as not 

fefnt. ^^ * ** having been marked at all. Subsequently, however, his attention 

was called to a very slight mark which appeared upon it opposite 

to the petitioner's name, but he decided to reject the vote upon 

the ground that the mark upon it was not reasonably visible. 

Mr. Wills, for the petitioner, submitted that this vote had 
been improperly rejected by the returning officer. 
• Mr. Day, for the respondent, referred to Woodward v. Sarsons, 
L. R. 10, C. P. 751, and submitted that the mark must be 
a plainly legible mark. 

Mr. Justice Hawkins asked Mr. Day whether, if the pencil 
provided was broken or carried away, and the voter made a mark 
• with his finger nail, he would say that the ballot paper was 
improperly marked. 

Mr. Day admitted that if the mark was plainly visible it would 
be a good vote. 

Mr. Justice Lopes pointed out that upon looking at tlie 
ballot paper through a magnifying glass three crosses were 
visible. 

Mr. Justice Hawkins : *' I am of opinion that this ballot 
paper was improperly rejected, and that the vote ought to have 
been allowed. By rule 25 of the Ballot Act, the elector on 
receiving the ballot paper is forthwith to * proceed into one of 
the compartments of the polling station, and there mark his 
paper,' it does not say how, but it says that he shall 'there mark 
his paper, and fold it up so as to conceal his vote, and put it into 
the ballot box.' Then in the * directions for the guidance of 
the voter in voting,' contained in the schedule of the Ballot Act, 
it is said : ' The voter will go into one of the compartments and 
with a pencil provided in the compartment place a cross on the 
right hand side opposite the name of each candidate for whom he 
votes, thus X .' It has been held* that it is not necessary that 
this mark should be made with the pencil provided in the com- 
partment or with a pencil at all. A mark made with ink or with 

• Wigtown, 2 O'M. & H. 219. 
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a piece of burnt stick is just as good as a mark made with pencil, 
and I cannot see any reason why a mark made in any other way 
is not just as good. It is not peremptory, it is simply directory, 
for the voter to mark his paper with the pencil provided in the 
compartment. This paper appears to have been very faintly marked 
with pencil. It has been argued that the mark ought to be made 
with sufficient clearness and distinctness to enable any person to 
count the votes easily and to recognize the mark with facility, but 
I do not find any thing either in the Ballot Act or the rules which 
makes it imperative for the voter to make a cross of sufficient 
thickness to make it easily recognizable by a person of weak 
sight. I have therefore come to the conclusion that the mark is 
sufficient because it is capable of being recognized as a mark, and 
I am of opinion that this vote ought to have been allowed." 

Mr. Justice Lopes : "I am also of opinion that this ballot 
paper has been improperly rejected. It appears to me that the 
paper was marked in such a way as to indicate that the voter 
intended to vote for the petitioner, and I think that that is all that 
is required by the statute.'* 

It was proved that the ballot paper numbered 1087 had been Counting of 

ballot paper 

marked with a long cross, one part of which extended into the clumsily 
space opposite the name of the respondent, althojjgh the actual ™*^ ® " 
intersection of the cross was in the space opposite the petitioner's 
name. The vote had not been counted for either candidate on 
the ground that it was doubtful for which of them it was intended 
to be given. 

Mr. Wills claimed the vote for the petitioner. 

Mr. Justice Lopes : *' If you strike out the upper part of the 
cross, that is, the part opposite the name of the respondent you 
still have got a perfect cross opposite the petitioner s name. On 
the other hand, if you strike off what is opposite to petitioner's 
name you will have no cross at all." 

Mr. Day pointed out that according to the case of Woodward 
V. Sarsons, L. E. 10 C. P. 751, a single stroke was sufficient to 
mark a vote, and that therefore, if the portion of the cross 
opposite the petitioner's name was struck out there was still a 
sufficient mark opposite the respondent's name to count as a vote. 
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Rejection of 
ballot-paper 
marked on the 
back onlj. 



The Court however held that the vote must be counted for the 
petitioner.* 

It was proved that the ballot paper numbered 1136 had been 
marked by the voter on the back exactly against the name of the 
petitioner. It was so marked that it was possible to fold up the 
ballot paper so as to hide the mark. 

The Court rejected this vote. 

The following ballot paper was tendered as a vote on behalf of 
the Respondent. 






BALLOT PAPER 



« 









'fei 



ft' 



^ 



1 

• • • 

• 2* 


HOME. 

(David MIL^'B TTome. of P:ixton House, in ttio 
Sliirc of Borwiclv, in Scotland, a Cuptoia 
in thcllojal Rcghnent f)f Horse Guards.) 




MCLAREN. 

•(Joniff M^Laiiejt, of 46 Moray Placd, Edin- 
l)urgh. Lord Advocate for Scotland.^ 





Mr. Justi(|e Lopes was of opinion it might be counted as a vote 
for the Respondent. 

Mr. Justice Hawkins thought it was void for uncertainty, con- 
sequently the vote was not counted. 



* The ballot paper, a photograph of Mliich was lent to the reporter by Mr. J. C. 
Lewis Coward, of Gray's Inn, who acted as registi-ar in the case, was marked thus : — 




BALLOT PAPER 



^^(t)<A 






lA — y^' 



HOME. 

(David Miliie Home, of Puxton House in the 
Slure of Berwick, in Scotland, a Captain 
in the Royal Ucgiracnt of Horse Guards.) 



_• • 



M^LAREN.%* 

(JoTiN' ^ITLauen, of <46 'MoT^y Piacc, EtUn- 
burgli. Lord Advocate Ibr Scotland.) 
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At the conclusion of the scrutiny it was found that there were 
584 for the respondent and 581 for the petitioner, and the Court 
accordingly declared the respondent duly elected. 

As to costs Mr. Justice Hawkins said : " Upon the present Costs, 
occasion we think we ought to make a special order, and that 
order will he that instead of ordering the whole costs to be paid by 
the petitioner we shall order two-thirds only of those costs to be 
paid by him, upon the ground that several of the charges brought 
before us by the respondent have utterly and entirely failed, and 
we think that the petitioner ought not to be saddled with the 
costs of those cases which have not been established." 
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Henry Davis ; James Edmonds. 

Respondents : Thomas Kowley Hill ; MnesLS John Mclntyre. 

Counsel for Petitioners: Mr. Henry Matthews, Q.C. ; Mr. Willis Bund ; 

Mr. Coward ; Mr. Stallard. 

Agent: W. Elgood. 

Counsel for Respondent Hill: Mr. PoweU, Q.C; Mr. Clay, Mr. Evans. 

Agents: Messrs. Church, Sons, & Bigg. 

Counsel for Respondent Mclntyre : Mr. Murphy, Q.C. ; Mr. A. L. Smith. 

Agents: Messrs. Duignan & Smiles. 

Counsel for the Returning Officer : Mr. Angus Mclntyre. 



The petition contained the usual allegations of corrupt prac- 
tices, but did not pray the seat. 

It also alleged thirdly " that the said election was not con- 
ducted in accordance with the principles laid down in the Ballot 
Act, 1872, and the rules and forms thereof, in that at divers 
polling places in the said city the polling at the said election did 
not commence at eight o'clock in the forenoon and continue and 
keep open during the day up to the hour of four o'clock in the 
afternoon as by law required, and that by reason of the matters 
aforesaid divers electors of the said city were prevented from 
voting at the said election, and that by reason of the premises the 
said election was and is void." 
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And fourthly " that divers polling places in the said city at the 
said election were prematurely, improperly, and unlawfully closed 
before the expiration of the time fixed by law for that purpose, 
and at the time when the said polling places were so closed a 
large number of voters of and for the said city who were entitled 
to vote at the said election remained unpolled. By reason of the 
polling places being so prematurely, improperly, and unlawfully 
closed many of such voters were prevented from giving their 
votes as they would otherwise have done. By reason as afore- 
said divers persons entitled to vote and exceeding in number the 
majority declared to have been polled for the said j^neas John 
Mclntyre remained unpolled and were prevented from voting. 
By reason of the premises in this paragraph alleged, the said 
election was and is void." 

The evidence given in support of the charges of corrupt 
practices failed to establish a case. 

In the course of the case. 

In support of the third and fourth allegations of the petition, Wliat yridcnce 
a witness, Bradley, stated that he went to poll about a quarter to in support of 
four, that there was a great crush inside the polling station, that to impioperiy 

he did not ask for a ballot paper because he heard the presiding cio«ng the 

/v» . . . poll, 

officer say, " I shall not give another voting paper, if you come 

in with such a rush I shall close the poll." That witness then 

left the polling station without having voted. 

In cross-examination by Mr. Murphy for the respondent, 
he admitted that he had been promised money if he would 
vote. 

The Court enquired in what way this could be used as 
evidence. 

Mr. Murphy submitted that the Court must be satisfied that 
the voters who had been prevented from voting were entitled to 
vote, which they would not be if they had been bribed. 

Mr. Justice Lush : " The question which we have ultimately 
to decide is whether the poll was closed before the proper time or 
not, and if so, whether electors on the register were precluded 
from exercising their franchise in such numbers as to outweigh 
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the majority of one or both of the respondents. That is the 
ultimate question which we shall have to determine. The 
particular question we have now to decide is whether in counting 
the excluded voters we are to count every man whose name is on 
the register, or whether we are to go into the title of each man to 
vote (a title which may be questioned on a scrutiny) or not. 
Now I am clearly of opinion that we have no right upon this 
question to go into the title of a man to vote at all, but that we 
are to take the register as conclusive of his right to vote. Ever 
since the Act of 5 & 6 Will. 4, c. 36, s. 2, which limited the 
duration of the poll in boroughs to one day, the legislature has 
been anxious to simplify proceedings at the poll itself. The 
Ballot Act completed that object by making the register con- 
clusive evidence at the poll of the right of a man to vote. The 
6 Vict. c. 18, s. 79, and the Ballot Act, s. 7, are the Acts which 
bear directly on the question which we have to decide. Now the 
obvious intention of the proviso at the end of s. 7 of the Ballot Act 
is not in order that any objection of the kind mentioned in that 
proviso may be taken in the polling booth, but the legislature put in 
this proviso lest the enacting part should be held to restore or make 
absolute the qualification of a man who really has no qualification 
at all. Take the example of a peer, an alien, or a convict ; all 
these persons would be, but for that proviso, entitled to vote, for 
it might be supposed, if the proviso was not there, that the first 
part of the section had removed all disqualification and made 
the register absolute for all purposes. But it does not mean that 
any such objection is to be taken in the polling booth. The 
object of both of these statutes is that the battle of qualification 
shall be fought either beforehand in the registration court, or 
after the election upon a scrutiny, but nothing shall take place at 
the polling booth but a reference to the register to ascertain 
whether the person who presents himself is the person upon that 
register or not. It will be seen from the 80th section of 6 Vict, 
c. 18, that no enquiry shall be permitted at the time of polling 
as to the right of any person to vote except the questions 
mentioned in s. 81, and if an explicit answer is given to these 
questions the man is entitled to vote. All other questions are 
left either to be decided by the revising barrister or upon a 
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scrutiny, and a scrutiny cannot take place unless there is a 
petition which prays it after the election. I am quite sure that 
these statutes never intended that any such question should be 
asked at the polling booth when a man presents himself and 
claims a ballot paper as, * Have you been bribed ? * or anything 
of that kind. It is impossible that the returning officer should 
enter into that question, therefore we cannot allow any su&li 
question to be put to a witness here now, the only question 
which we have to go into is whether there was a suflScient 
number of outstanding voters whose polling place was at the 
place in question who were precluded from voting by reason of an 
undue and premature closing of the poll. Therefore we cannot 
allow any question to be put to a voter as to whether he has or 
not misconducted himself, or whether he has done that which, if 
he did vote, would have made him liable to a prosecution." 

Mr. Justice Manisty : " What Mr. Murphy contends for is, 
that we must ascertain, not only the number of voters excluded, 
but also the number of legal votes excluded. V;^ell now, that is 
in other words, to ask us to go into a scrutiny for which no 
statutory provision is made." 

With regard to the 3rd and 4th allegations as to the improper improper 

1 . « . , „ closing of the 

Closing Ol the poll, poU discussed. 

Mr. Justice Manisty in his judgment said as follows : — 
" One of the grounds on which the Petitioners claim to have 
the election declared void is, that the election was not conducted 
in accordance with law, in that at two polling places in the city 
the poll was not kept open to four o'clock in the afternoon of the 
day of polling. This raises two questions : one whether the poll 
was at any polling place or polling places closed before four 
o'clock, and the other whether, assuming it to have been so 
closed, the irregularity affected the result of the election. Com- 
ments have been made at the bar upon the language of the Acts 
of Parliament* with reference to the time for opening and closing 

* By 5 & 6 Will. 4, c. 35, s. 2, it is enacted as to borough elections that 
" no poll shall be kept open later than four of the clock in afternoon," while 
by 16 Vict. c. 15, it is enacted as to county elections that " the poll shall 
be kept open until five in the afternoon." 
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the poll in counties, as compared with that for opening and closing 
the poll in boroughs. Suffice it to say that by the 5 & 6 Will. 4, 
c. 36, s. 2, which governs the present case, it is enacted that * at 
every contested election of a member of Parliament for any 
borough in England, the polling shall commence at eight o'clock 
in the forenoon, and shall continue during one day only ; and no 
poll shall be kept open later than four o'clock in the afternoon.' 

" The case on the part of the Petitioners is, that the poll was 
closed before four o'clock at the polling station No. 6a, and at 
station No. 3. The evidence as to station No. 6a ran to great 
length ; no less than 23 witnesses were examined for the Peti- 
tioners and eight for the Respondents. The evidence with 
respect to station No. 3 consisted of eight witnesses for the Peti- 
tioners and six for the Respondents, thus making, in all, 45 
witnesses as to the alleged premature closing of the poll. I 
shall first deal with the case of station 6a. It is an agreed fact 
that all was conducted regularly and properly up to about a 
quarter to four o'clock. At that time a batch of voters was ad- 
mitted into the polling-room. The exact number which it com- 
prised is stated differently by different witnesses, some saying 
there were as few as five, some saying as many as eight; the 
exact number is immaterial. They got their ballot papers, and 
when they were supposed to have polled and were about to leave 
the room, a rush was made at the door by which voters had both 
to enter and leave the room ; the door was forced open and a 
large number of persons, many of whom were not voters, were 
carried right into the room. The number of persons so carried 
in was differently estimated by different witnesses, some putting 
it as high as 60, and some as low as 30, but all agreeing that 
there was a large number. There was great confusion, and we 
are clearly of opinion that the presiding officer was justified in 
having the room cleared and order restored before proceeding 
with the poll. 

" Now the questions to be considered are : 1st. At what time 
did the rush take place ? 2ndly. When was the room cleared and 
order restored ? and, 3rdly. When was the poll closed ? 

"As to the first question, the evidence is nearly all one way ; 
the time spoken to by the 23 witnesses called on the part of the 
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Petitioners, with few exceptions, varies only to the extent of 
ahout a minute, and we conclude that the rush took place at 
between seven and eight minutes before four o'clock. 

" This brings us to the second question. When was the room 
cleared and order restored ? Upon careful consideration of the 
whole of the evidence we are clearly of opinion, and find as a fact, 
that order was not restored, and that the room was not cleared 
so as to admit of polling between the time of the rush and four 
o'clock. 

" The remaining question, namely, when did the presiding 
oflScer close the poll, is consequently of little, if any, importance ; 
nevertheless it may be well to see how the evidence stands with 
respect to it. The presiding officer himself says he closed the 
poll, or declared it closed, at four o'clock, and not before. 
Several witnesses called on the part of the Petitioners say that 
after the rush and before four o'clock, they heard the presiding 
officer say he would close the poll, and that he would not take 
another vote. It may well be that in the noise and disturbance 
which prevailed they heard those words, or words to that effect, 
and did not hear all that was said. The question is whether the 
presiding officer and the numerous witnesses who say that he 
added * unless the room is cleared,' are speaking the truth, and 
we think they are. Consequently we conclude that the poll was 
not closed before four o'clock, though the polling was suspended, 
or put a stop to, for a few minutes before four, by the rush and 
disturbance which took place. This disposes of the whole case 
as regards station No. 6a, and renders it unnecessary to say what 
would have been the effect upon the election if the presiding 
officer had declared the poll closed after the rush. The case as 
to station No. 3 is very simple, and calls for few observations. 
It is alleged on the part of the Petitioners that the poll was 
closed at or about five minutes to four o'clock. On the part of 
the Respondents it is admitted that the door of the polling room 
was closed at five minutes to four,. and that orders were given to 
let no more voters come in, there being then three literate voters 
in the room waiting to poll, besides an illiterate, whose polling 
would necessarily occupy some time. It is denied that the poll 
was closed before four o'clock ; on the contrary it is alleged, and 
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proved to our entire satisfaction, that the presiding officer was 
occupied until a little after four o'clock in giving out the ballot 
papers to the three literate voters, and in polling the illiterate 
voter, some little time being lost by a rush which burst open the 
door of the polling room and caused some disturbance. We 
think the presiding officers at both the polling stations in question 
acted with perfect propriety and in strict accordance with law, 
consequently this part of the case wholly fails." 

The evidence given in support of the petition failed to establish 
a case. 

The Court declared the respondent duly elected. 

Costs. Mr. Justice Lush : — " The petition, havmg wholly failed, must 

be dismissed with costs. The Petitioners must pay the costs of 
the Respondents, and also the costs of the returning officer." 



CASE XXXIX. 

BOROUGH OF WALLINGFORD. 

Before Mr. Justice Hawkins and Mr. Justice Lopes, October 22, 1880. 

Petitioner: R. W. Hanbury. 

Respondent : Pandeli Kalli. 

Counsel for Petitioner : Mr. Day, Q.C. ; Mr. Pollard. 

Agents : Messrs. Ellis Munday & Co. 

Counsel for Respondent: Mr. Pope, Q.C. ; Hon. Chandos Leigh. 

Agents : Messrs. Wyatt Hoskins and Hooker. 



The petition contained the usual allegations of corrupt prac- 
tices, and prayed the seat for petitioner. 

The Court declared the Respondent duly elected. 

Costs followed the event. CosU. 



CASE XL. 



BOROUGH OF EVESHAM. 

Before Mr. Justice Grove and Mr. Justice Bowen, Dec. 2, 1880. 



Petitioner : Mr. F. D. D. Hartland. 

Eespondent : Mr. Frederick Lehmann. 

Counsel for Petitioner : Mr. Day, Q.C. ; Mr. A. L. Smith. 

Agents: Messrs. C. C. Ellis Munday & Go. 

Couiisel for Respondent: Mr. Pope, Q.C. ; Mr. Biron ; Mr. R. G. Lehmann. 

Agents : Messrs. Lewis & Lewis. 



The petition contained the usual allegations of corrupt prac- 
tices, and prayed the seat upon a scrutiny for the petitioner. 

The case against the respondent was taken first, and, after 
a lengthened inquiry, the election of the respondent was declared 
void on the ground of bribery by agent and corrupt treating by 
agent. 



Comments 
upon the fact 
that the re- 
spondent was 
not called as 
a witness. 



It having been proved that large sums of money had been 
expended in and about the election beyond those returned, and 
that corrupt treating by agents of the respondent had taken place 
to a large extent, the fact that the respondent was not called 
as a witness was commented upon by Mr. Justice Grove as 

follows : 

** With regard to the treating, it is not an incidental practice, 
it is a considerable, if not a very large extent of electoral mis- 
conduct, and for this there is fair evidence to satisfy the Court 
that several agents of the respondent are responsible. There is 
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too some evidence that the respondent himself might be respon- 
sible. But putting everything at the best for the respondent, the 
fact that he is not called is a very startling one, and, without at 
all inferring therefrom that he is a party to any mal-practices, 
it does appear to me that there must have been some very 
strong reasons for not calling him. When a respondent is 
charged through his agent with bribery, the practice has been, 
as fiu: as my experience goes, universal to put the respondent in 
the box, to prove, even if he is not personally charged, that to 
the best of his endeavours he has used all his exertions to make 
the election a pure one. I do not say that I could unseat a man 
simply because he gives large sums of money when his agents ask 
him, but I should not be at all sorry if the law were that that 
would unseat a candidate. We have here now disclosed before 
us an expenditure somewhere about double that which was re- 
turned in the election expenses, and this state of things having 
been disclosed, I think that it became incumbent upon an 
honourable man to oblige his counsel to put him into the box. 
I must say that I am surprised that he was not called. Of 
course, the Court might have called him themselves,* but, the 
respondent being in some sense on his trial, it seemed almost 
like forcing a man to criminate himself, and that was the reason 
which withheld us from suggesting it." 

The recriminatory case against the petitioner was then pro- 
ceeded with, but the evidence adduced in support of it was 
insufficient to prove that the petitioner was disqualified from 
being elected. 

Mr. Justice Grove, in giving judgment upon the recriminatory Agency a 
case, said as follows on the question of agency : *' I think it fo^^^^ther 
highly desirable that in election inquiries the law of principal ^^ °^ ^*^' 
and agent should be, as it is, rather one of facts than of distinct 
rules; for this reason, that when the judges have laid down a rule 
as to what constitutes agency, in the next election petition which 
they try they find that that rule has been evaded ; therefore it 
must always remain a mixed question of law and fact, though 
very much a question of fact, as to what constitutes agency.'* 

* By the power given in Pari. EL Act, 1868, a. 32. 

VOL. Ill, o 
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Vote of 
scheduled 
person cannot 
be struck off 
on a scrutiny. 



The scrutiny was then proceeded with. 

In the course of the scrutiny. 

The following conversation took place with regard to striking 
off the vote of one Ballinger, who had been scheduled by the 
Court at the previous election petition.* 

Mr. Day : — " I am afraid Ballinger's vote will count because 
Ballinger could vote, unless the learned Judges are of opinion 
that there is something against him which would disqualify him 
from voting.'* 

Mr. Justice Bo wen : — " He was scheduled." 

Mr. Pope : — " Yes ; but being on the register it is provided by 
the 45th section of the Pari. El. Act, 1868, that any person 
found guilty of bribery in any proceeding in which after notice of 
the charge he has had an opportunity of being heard, shall be in- 
capable during the seven years next after the time at which he is 
so found guilty of being on the register as a voter and voting." 

Mr. Justice Bowen : — " I thought there was a section that 
said that if the Judge scheduled a man for bribery he could not 
vote."+ 

Mr. Pope: — *'The Attorney General's opinion was given in 
this particular case, that being on the register he could vote, but 
it might be that the Attorney General meant only this, that the 
presiding oflBcer or returning officer could not refuse his vote. 
But upon a scrutiny it might be a very different thing." 

Mr. Justice Grove : — ** The register is almost final, not quite 



so. 



>> 



Mr. Pope : — " The register is final at the election, but then it 
is not final upon a scrutiny. Perhaps your Lordship will look at 
the case o{ Bewdley,l in which Mr. Justice Blackburn delivered a 
judgment upon this very matter." 

"When it had been found that the petitioner had a majority of 
legal votes, 

* Vide ante, p. 95. 

t That is so with regard to a municipal election by 35 & 36 Vict. c. 60, s. 4, 
and also with regard to a school-board election by 33 & 34 Vict. c. 75, s. 91, 
but there is no such enactment with regard to a parliamentary election. 

X 1 O'M. & H. 176 ; see also Stroud case, 3 O'M. & H. 7, note (*). 
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Mr. Justice Grove said as follows : — 

" There is nothing that now remains but first to declare that 
Mr. Hartland is duly elected, which we shall report to the 
Speaker of the House of Commons ; and further to declare that 
the petition against Mr. Lehmann has succeeded, and that the 
recriminatory case against Mr. Hartland has failed; and alsc^ 
that Mr. Hartland has succeeded in obtaining a majority upon 
the scrutiny. 

" The only other thing remaining is the question of costs, ^o***- 
Certainly if it had not been for the disclosures made in Mr. 
Lehmann's case I should not have given the costs, or at all 
events not the whole costs, of the petition against him. Whether 
I should have. divided them, or taken a portion away for the par- 
ticulars (which did look very unnecessarily extensive at first, and 
to some extent unfounded, because there are a great many cases 
in them which were not brought forward before us), is a matter 
which I should have had to consider, but seeing how much dark- 
ness, as I have before observed, has been thrown over the case 
by the withholding of that which I have commented upon in my 
remarks respecting the disclosures made by Mr. New and Mr. 
Nuttall,* I think there is great reason why the particulars of this 
case might have been unnecessarily larger than usual. It may be 
that there are some particulars for which, if we looked into the 
matter with a very technical eye, I might allow the costs to Mr. 
Lehmann, but they would be so small that really the taxation 
would make it not worth while to do it. Therefore, we are of 
opinion that the costs should follow the event." 

* These two witnesses were called at the suggestion of the Court. 
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closed 142 

as to political opinions of witness 1,63 

as to withdrawal of petition, what necessary 4, 5 

admissibility of, as to candidate who is not a party to 

petition 33 

certain kinds of admissions 34 

, if case not in particulars .... 95, 97 

production of telegrams 62 

statement made by agent after election, not admissible as 64, 88 

nature of, necessary to be adduced 92 
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